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NANCY TUBBS & AL. ve. HORATIO N. WILLIAMS, EX’R, &c. 


When a debtor has been discharged under the bankrupt law, a surety, who 
might have come ia under the commission, cannot afterwards recover from 
the debtor. Consequently where the surety appointed the debtor his ex- 
ecutor, the residvary legatees of the surety cannot make the executor 
accountable for the debt. 


Appeal from the Superior Court of Law of Pasquotank 
County, his Honor Judge Baixey presiding. 

This was a petition to recover residuary legacies from 
the defendant as executor of William D. Tubbs, in which 
ths following case agreed was submitted to the Court. 
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William D. Tubbs, in his lifetime, became the surety — 
of H. N. Williams and C. C. Green, who were merchants 
and partners trading in Elizabeth City, under the firm 
and style of H. N. Williams and Company, on a note — 
signed by them, H. N. Williams & Co. payable to Lovey 
S. Pool, executrix of Thomas Pool for the sum of five 
thousand dollars, and interest from the Ist day of Febru- | 
ary, 1842. The said Wm. D. Tubbs, by his last will and 
testament, appointed the said H. N. Williams his Execu- © 
tor, and died in 1840. The said Williams duly qualified 
as executor, and took possession of the legacies be- 
queathed to the petitioners and others. At the Fall 
Term, 1842, of Pasquotank Superior Court, judgment 
was obtained on the said note against the said Williams 
and Green and against the said Williams as Executor of 
Wm. D. Tubbs, execution issued thereon and was subse- 
quently enjoined. Shortly after the rendition of the said 
judgment on the said note, the defendant Williams was 
decreed a bankrupt, as was also the said Green, and re- 
ceived his certificate of discharge at Fall Term, 184, of 
the District Court of the United States for the District of 
North Carolina, at Edenton. The said Williams retained 
the possession of the negroes and other legacies, be- 
queathed to the petitioners, and hired them out and re- 
ceived the hires, according to the report of W. W. Griffin 
as herewith filed, up to the Ist of June, 1847. Execution 
issued on said judgment from Fall Term, 1842, of Pas. 
quotank Superior Court, against H. N. Williams ¢ C, C, 
Green, merchants and partners, trading under the firm 
and style of H. N. Williams & Co., and H. N. Williams, — 
Executor of Wm. D. Tubbs, returnable to Spring Term 
1843 of said Superior Court, which was enjoined by a 
writ of injunction issuing from the District Court of the 
United States for the District of North Carolina, at 
Edenton. 
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The plaintiff in the said execution proved her said debt 
regularly before the Commissioner in Bankruptcy for the 
County of Pasquotank, and received the dividends de- 
clared from the assignee and endorsed the same as credits 
on her said claim. The plaintiff in the said judgment af- 
terwards issued her scierit facias against the defendant, 
Williams, as the executor of William D. Tabbs, on her 
said judgment, returnable to Fall Term, 1846, at whieh 
Term of the Superior Court of Pasquotank, her judgment 
was revived for the amount then due on the same, a- 
gainst the defendant, as the executor of W. D. Tubbs. 
Execution issued on the said judgment, returnable to 
Spring Term, 1847, of Pasquotank Superior Court, and, 
by virtue of which, the sheriff of Pasquotank County 
levied on the negroes in the hands of the defendant, as 
the executor of W. LD. Tubbs, and which were the same 
given in the will of the said Tubbs to the petitioners. 
The negroes so levied upon were subsequently sold un- 
der a venditioni exponas, returnable to Fall Term, 1847, 
of the Superior Court of Pasquotank, issued on said judg- 
ment. As will appear by the report of W. W. Griffin, the 
sum of $1,556 71, assets of said W. D. Tubbs, which came 
to the hands of the defendant, Williams, as executor of 
said Tubbs, which amount arose from the legacies and 
were part of the legacies bequeathed to the petitiorers, 
was applied to the satisfaction of the balance due on said 
judgment and execution in favor of the said Lovey 8. 
Pool, to and upon which debt, Tubbs is admitted to have. 
been surety only. 

Now if upon the foregoing case agreed, his Honor shall 
be of opinion, that the defendant, H. N. Williams, not- 
withstanding his certificate and discharge as a bankrupt, 
is liable to account to and with the petitioners for the 
said sum of $1,556 71, applied as aforesaid to the pay- 
ment of the balance due as aforesaid on the execution 
aforesaid, then judgment is to be rendered in favor of the 
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petitioners for 81776 94, with interest from the 28rd Oc- 
tober, 1848. But should his Honor be of a different op-" 
inion, and hold that the defendant is’ only liable for the’ 
balance reported by said W. W. Griffin, to-wit, $220 23, 
then the report is to be confirmed and judgment accord*’ © 
ingly. 

His Honor being of opinion that the defendant, Wil: 
liams, was only liable for the said balance of 220 23, as’ 
found and reported by said Griffin, gave jadgment’and 
decreed accordingly, from which judgment and décreey 
the plaintiff prayed for and obtained an appeal wate 5 
Supreme Court. 


No counsel for the plaintiff in this Court. 

Heath, for the defendant, submitted the rete ar- 
gument : 

“How can Williams be held liable to Tubbs ontaae 
for this amount? Williams was discharged from all his 
debts, and of course from this; Tubbs, then, though he 
signed originally as surety, was, by Williams’ discharge, 
as a Bankrupt, left the sole Debtor, as much so, as if 
Williams had never been liable for the debt. Suppose 
Tubbs were living, and had paid the debt, after Williams 
was discharged as a bankrupt; as Williams was dis- 
charged from the debt,,Tubbs could maintain no action 
against him, for the reason that Williams’ discharge 
would bar it. And as Tubbs, if alive, could maintain no © 
action to enforce the claim, for the reason, that the claim 
has no legal existence, so neither can Tubb’s legatees, — 
maintain the present proceeding to recover the amount — 
of Lovey Pool’s execution; for, though sueing as legs | 
tees, they are still sueing on Tubb’s right. 


Pzarsox, J. It is provided by the bankrupt act, that, 
under, a, commission against the principal, a sure} 
may prove the debt, and the certificate is a discharge 0 
the principal, from the cause of action or claim, as well of 
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the surety, as of the creditor; so that if Tubbs, the surety, 
was living. and had been forced to pay the debt, he could 
not recover from the defendant. This, it seems to us, is 
decisive of the case. The petitioners apply for their 
legacies: the defendant insists, that a large part of the 
assets, which would otherwise have been applicable to 
their legacies, has been taken by a judgment creditor. 
The petitioners reply, that was a debt upon which our 
testator was your surety. The defendant rejoins, “true! 
but I was discharged as a bankrupt, your testator had no’ 
catise’ Of action against me, and you, who stand in his 
place; ‘can have no higher claim.” 

“We concur with his Honor. 

The decree below must be affirmed. 


J wlament affirmed. 
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JONATHAN TWIDY vs. JESSE SAUNDERSON, 


A. hired a negro from B. and gave his sealed note as follows, “On the Ist 
day of January, 1848, I promise to pay to B. one hundred and thirty 
dollars, the slave is hired on the same terms as other slaves, for the hireof 
the boy Evartsou.” Held, that this writing only referred to the price of 
the negro, and was not a memorial of any other terms of the agree- 
ment, aud that, as to these latter, parol evidence was admissible. — 

And in such a case, in order to recover damages for a breach of the agree. 
ments, net mentioned in the note, an action om the case and not an action 
of covenant is the proper remedy. 

i 


Appeal from the Superior Court of Law of Tyrrell 
County, at the Fall Term, 1848, his Honor Judge Bariey 
presiding. 
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This was an action on the case, in which the piaintiff 
proved by parol evidence, that, on the Ist of January, 
1847, he hired to the defendant a negro man for the year 
1847, that the agreement was made in the County of 
Tyrrel, and by the terms of the agreement, the defendant 
was not to risk the slave on water or to carry him out of 
the County of Tyrrell ; that, at the same time and place, 
many other slaves were hired by other persons and the 
sume terms were openly and expressly agreed upon by _ 
the respective parties. 

The plaintif farther proved, that, during the year 1847, 
the defendant hired the slave to one Spruil. who carried 
him to the County of Martin, where the negro was 
killed. 

This action was commenced on the 8th of January, 
1848, and the plaintiff declared in case, for permitting 
the negro to be carried out of the county, and alse in 
trover. 

The defendant offered in evidence a note under seal, 
which he had executed to the plaintiff, for the hire of the 
negro. The note was in these words. “on the Ist day of 
January. 1848, I promise to pay to Jonathan Twidy, one 
hundred and thirty dollars, the slave is hired on the same 
terms as other slaves, for the hire of boy Evartson” 

The defendant objected to the parol evidence ofiered 
by the plaintiff, upon the ground that it was not admissi- 
ble to explain the written contract under seal. His Honor 
admitted the evidence. 

The defendant also contended that the action was mis- 
conceived and should have been covenant and not case. 
His Honor held, that the action could be maintained, and 
instructed the jury, that, if it was a part of the contract, 
that the slare should not be carried out of the county, and 
he nevertheless was carried out of the county and killed 
during the time of hiring, the plaintiff was entitled to re- 
cover and the measure of the damage was the value of 
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the slave. The jury found for the plaintiff and assessed 
the damage at $832 56. 


Biggs, for the plaintiff. 
Heath and E. W. Jones, for the defendant. 


Pearson, J. The case, as made up, presents but two 
exceptions on the part of the defendant: one as to the 
admissibility of parol evidence; the other, as to the 
form of action ; and this Court is necessarily confined to 
these two questions, for it is to be taken for granted, that 
the case was made up in reference to these two questions 
alone. 

When parties reduce their agreement to writing, it is 
a rule of evidence, that the parol testimony is not admis- 
sible to contradict, add to, or explain it; for although 
there be no law requiring the agreement to be in writing, 
still the written memorial is the surest evidence. 

The rule is not applicable to the case under considera- 
tion, for the agreement was not reduced to writing. The 
note is not a memorial of the entire agreement, but is 
simply a part execution on the side of the defendant by 
giving a security for the price, the plaintiff having exe- 
cuted his part of the agreement by giving possession of 
the negro, leaving the terms of the agreement, as to the 
length of time for which the negro was hired, the clothing 
to be furnished, and other stipulations open for parol 
proof. 

Admit that the note, as far as it purports to contain the 
agreement, excludes parol testimony ; it contains the a- 
greement as to the price, to-wit : “one hundred and thirty 
dollars for the hire of boy Evartsen,” and therefore parol 
evidence would be inadmissible to show, that a greater 
sum was to be given. It contains a general expression 
as to the terms, to-wit: “The slave is hired on the same 
terms as other slaves.” These words must either be re- 
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jected as,vvague and unmeaning, or they must make a — 
direet reference to what is out of the writing, that is, the 
terms upon which other negroes were hired at the same — 
time and place, and this, of necessity, is to be ascertained 
by proof aliunde, so that the writing by its terms con- 
templates and makes necessary a resort to other evidence 
in ordér to ascertain the agreement. In any point of 
view, the parol evidence was admissible. 

The next question as to the form of action is a more © 
difficult one, and involves the necessity of deciding, — 
whether the note under seal of the defendant contains 
as well the terms of agreement as the price ; for, if 80, 
the simple contract is merged in the specialty. 

It is argued that the note does contain the terms of the 
hiring, by reference to something else, and that its legal 
effect, is the same as if the agreement had been set out 
at large, for id certum est, quod certum reddi potest, and — 
that the action must be upon the deed even when it is 
necessary, on account of the reference, to resort to parol — 
evidence. The reply is that the reference in this in- 
stance is so vague and uncertain as to be entirely un- 
meaning. If the words had been, “the slave is hired on 
the same terms as he was hired the year before, or as 
the negroes of A. B. are hired this year,” the terms could 
be made certain; but the words “on the same terms as 
other slaves” announce a mere generality, unrestricted by 
time, place, or circumstance, 

A latent ambiguity may be explained by parol evi-+ 
dence, as in a bequest of my white horse, if the testator 
has two white horses; it may be shown by parol evidence 
which of the two he meant, for the difficulty arises from 
a circumstance dehors the will; so if a deed calls for a 
black oak tree marked as a corner, and there be two 
black oak trees marked as corners, evidence aliunde must 
be resorted to to ascertain whichtree was meant. Such 
evidence must be resorted to in every case to fit the thing 
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to the description; but if the description be uncertain, 
which is what is called a patent ambiguity, parol evi- 
dence is not admissible, for that would not be fitting the 
thing to the description, but making by parol a better one 
than was furnished by the writing. : 

We think it clear, that in this case the words in re. 
ference to the terms are to be rejected as unmeaning, and 
that the note does not centain the terms of hiring, except 
the price. We, therefore, concur with his Honor in both 
propositions. 

It may be proper to add, that as no objection is taken 
to the rule of damages laid down by his Honor, we are 
to suppose there was evidence to authorise it, and are 
. net to understand his Honor as ruling, that the value of 
the slave is the measure of damage as of course ; for there 
may be circumstances, under which the slave might have 
been killed, and the defendant be not liable to the extent 
of his value, although his agreement be violated: The 
case does not state the manner in which the slave was 
killed, so as to show that the death was not 4 natural 
consequence of the slave having been carried out of the 
County. 


Per Curram. | Judgment affirmed. 
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WILLIAM C, DRAUGHAN vs. THOMAS BUNTING, & AL. 


Where A. has a cause of action against another, and B. makes a parol pro- 
mise to indemnify A., which promise is superadded to the claim, which 
A. bas on his original cause of action, the statute, making void parol 
mises to indemuify against the default, ¢e. of another, wid covly. wie 

Bat, if there is no debt for which another is, or is about to be, a a 
if the debt of the other is discharged and the promise is rubatituted, the 
statute does not apply. a 

A surety, who seeks to recover from a co-surety a rateable part of 
paid, must take care to do no act, which will prevent the co-surety | 
having recourse against the principal. If therefore, he release the, .- 
cipal, it is a discharge of the co-surety. = 

If A. is indebted to B. and puts money in the hands of C. to pay Bo: 


may sue C. for money had-and received to his us». - onal 
The ease of Hall vy. Robinson, 8 Ire. 56, cited and approved. Sie e2: 


Appeal from the Superior Court of Law of Sampse 
County, at the Spring Term, 1847, his Honor Ju 
Barrie presiding. | 22-0" .paalt 

This was.an,action of assumpsit, in which the 5 i : 
tiff declared in severa) counts. 

Ist. On a promise to indemnify the plaintiff ona no 
for $600. 7 

2nd. On a promise to indemnify the plinft on 
note for $479 43, 

8rd. On a promise to indemify the plaintiff on a aay 
ment of the Bank of Cape Fear against David Unde: 
John Sellars and William C. Draughan. 

4th. To receive money paid on a judgment obtain 
on a note endorsed by the plaintiff, at the instance 
request of the testator, John Sellars, as sup atal 
surety, and not as co-security with said Jobo Sellars 
a note of David Underwood. a 

5th. To reeover money laid out and expended for th 
use and benefit of the testator, John Sellars, =~ 
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6th. To recover money had and received by the Tes- 
tator, John Sellars, for the use of the Plaintiff. 

The defendants pleaded the general issue and the 
statute of frauds. For the plaintiff it was proved, that 
he endorsed a note for $600, payable to the Bank of 
Cape Fear, in which David Underwood was principal 
and the defendant’s testator, John Sellars, surety, which’ 
was renewed ‘from time to time until the note for 
$470 43-100 was given. It was further proved, that a 
judgment was obtained on this note and the plaintiff was 
compelled to pay the sum of $878 21-100, which le 
sought to recover of the defendants. | The plaintiff then | 
proved by Underwood, the principal in the note, that 
when he applied to the plaintiff to endorse for him, he 
declined doing so unless he eould-be indemnified, which 
he, Underwood, promised should be done ;. that there- 
upon, John Sellars, the testator, in consideration that 
Underwood would convey to him a large number of 
slaves to secure him as his, Underwood’s surety in this 
and other debts, for which he, Sellars, was liable as 
his surety, promised idTetomally the plaintiff and save 
him from all loss in becoming endorser on Underwood’s 
note; that Underwood did accordingly execute an abso- 
lute bill of sale to Sellars for a large number of slaves,, 
and the plaintiff then endorsed the note for $600, and. 
that the negroes were afterwards sold by Sellars, and, 
he acknowledged he had in his hands funds, with whieh. bf ee 
to discharge the debt for which the plaintiff was liable, 
as endorser. The defendants objected to the competeney. 
of Underwood as a witness to prove these facts, which 
objection was sustained by the Court. Whereupon the 
plaintiff executed to him a release, and the defendants 
pleaded it since the last continuance in bar of the action. 
A motion was then made by the defendants’ counsel, that 
the plaintiff should be non-suited, both on the ground that. 
they were discharged by the release, and also that the 
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defendants’ liability, if any, was for the debt, default or 
miscarriage of another and not for his own debt, and the — 
plaintiff could not recover, because the promise was’ not — 
in writing as required by the Statute of Frauds. ti 
The Court expressed an opinion that the action could 
not be sustained and the plaintiff submitted to a — 
of non-suit and appealed, 


and W. Winslow, for the plaintiff. 
Strange, tor the defendants, 


[Peansox, J. We concur with his Honor, that ai ae? 

tion cannot be maintained upon the parol promise of in- 
nuity. That is void by the Statute of Frauds. Under 
was under a legal liability to indemnify the plains — 

tiff, as his surety, and the promise, superadded by the 18? 
testate, comes within the words and meaning of thé 
Statute; it is a promise to answer for the default°Of 
another, and there being a consideration makes no difé 
ference ; it required no statute to make void a prow 
not founded upon a consideration 

MThe true test is, has the plaintiff a cause of action w 
gainst another, to which the promise in question is supér> 
added? Jfso,the statute applies.) But, if there is ne 
debt for which another is already or is about to beeome 
answerable to the plaintiff, or if the debt of the other is 
discharged and the promise in question is substituted, the 
statute does not apply ; as when a creditor discharges ‘a 
debtor, who is in custody, upon a promise of a third pere 
son to pay the debt, the original cause of the ‘actiow 
gone by the effects of the discharge ; ae new promise’ 
is substituted, WHOL: rita : 

We are of opinion that the effect of PORE Tee 
misconceived. So far as there was a cause of 4 ie 
arising from the relation of co-suretyship thier the aeh 
of 1897, the release to the principal is a bar; for'a a 
who seeks to recover from a co-surety a rateable part ‘of 
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money paid, must take care to do no act, which will pre- 
vent the co-surety from having recourse against the prin- 
cipal; in as much as his right to contribation involves 
the duty of transferring to his co-surety a right to recover 
from the principal the amount, which he is called upen 
to pay. If, therefore, he releases the principal, it is a 
discharge of the co-surety. 

The case must be viewed, as if no promise of indemni- 
ty had been made, for that is void by the statute; and so 
if no relation of co-suretyship had existed, for that is de- 
stroyed by the release. 

There is, however, a fact in this case, to which the at- 
tention of the learned Judge seems not to have been 
ealled, which entitles the plaintiff to recover upon the 
count for money paid, and as the non suit was submitted 
to, from the intimation of his Honor, that the plaintiff 
could not recover upon the facts stated, the judgmapt 
must be reversed. 

The intestate received property from Underwood, sold 
it, and acknowledged that “he had in his hands funds to 
discharge the debt.” As soon as the intestate received 
the money, the bank, although it had a cause of action on 
the note, had a new and distinct cause of action against 
the intestate, upon a promise implied by law from the re- 
ceipt of the money to pay the debt. 

It is well settled that if A, is indebted to B. and puts 
money in the hands of C. to pay B., B. may sue C. for 
money had and received. 1 Chitty’s Pleadings, page 4, 
and the cases there cited. 

The plaintiff, who was forced to pay the bank, can 
truly allege that he has paid money which the intestate 
was under Jegal liability to pay, in consequence of| the 
receipt of the money, and this, according to the authori- 
ties, gives him the equitable action, as it is termed, for 
money paid to the use of the intestate, (Smith’s leading 
cases, 1 yol, 55, note and cases cited.) Jt cannot be ob- 
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jected that the plaintiff paid the money officiously, and 

‘falls under the rule, that no one can make another his 
debtor without his consent ; for as his surety on the note he 

was liable to the bank, and has been forced to pay wlan 

which the intestate ought to have paid. 

In Hall v. Robinson, 8 Ire. 56, a surety, having gett ia a 
part of the debt out of his own funds, was held to be en, 
titled to recover of a co-surety the amount placed by the 
principal in the hands of the latter to be applied to the 
debt, for the reason that “having received it to pay the 
debt he could not in conscience and ought not in law to 
keep it ;” he was, in fact, to that amount the real debior. 
The cause of action did not arise out of the relation of 
co-suretyship and depend on the act of 1807, for the prin- 
cipal having provided funds could not be said to be in- 
solvent, nor was the action for a rateable proportion. 
That case, like the present, rested upon the broad prinei- 


ple, that the defendant, having raised money to pay a 
debt, which the plaintiff was afterwards forced to wae. 


was the debtor of the plaintiff. 


Pzr Curiam. Judgment reversed anda venire de novo 
awarded. 
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JAMES AND SUSAN LEA vs. JOHN JOHNSTON. 


The courts have no authority to have the Jands of the citizens taken for a 
cart way, without the consent of the owner, except in the instance pro- 
vided for by the Statute, “If any person shall be settled upon or cultiva- 
ting any land, to which there is no pablie road leading or no way to get 
to or from the same, other than by crossing other persons’ land.” 

Therefore where there was a public road to which access might be had, 
though not so courenient for the petitioner, as the cart-way he prays for, 
the Court caanot grant the petition. 


Appeal from the Superior Court of Law of Caswell 
County, at Spring Term, 1848, his Honer Judge Prarsow 
presiding. 

This was a case, originally commenced in the County 
Court by a petition for a cart-way, and thence carried by 
appeal to the Superior Court of Caswell County. The 
petition set forth that the petitioner. James, was the 
owner, and was cultivating a valuable tract of land, on 
which was situated a public mill on Cobb Creek, which 
runs through the said land; that the said Jand was situa- 
ted about a mile and one half to the nearest point of it 
from Leasburg, and the mili about two miles; that he 
himself resided in Leasburg and had no wagon nor cart- 
way to his said plantation or mill, without going the Rox- 
borough road into Person County about a half mile, and 
then along the Goshen Road in Person County about three 
mile, and then a cross road to the mill about a mile, 
making in all four and one half miles; and to the main 
part of his plantation was still farther and more incon. 
venient than to the mill. 

And the petition further shewed that for a great many 
years there had been a cart and wagon way from Leas- 
burg to his plantation and then turning from the Milton 
Road about half a mile from Leasburg, running through 
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the lands of the petitioner Susan, and the defendant 
John, and the petitioner James, to the mill, which said 
way has been stopped up by the defendant John, and he 
now refuses to allow any passage over that way. 

The petition further stated that the said way would not 
only be a great convenience to the petitioner James, but 
also the neighborhood generally; that the citizens of 
Leasburg had no other way to the said mill than that de- 
scribed, and the neighbors on the Court house side of 
Leasburg were thrown still further out of the way. 

The petition further set forth that the petitioner, James, 
had no other way of going to his said mill and land, with- 
eut going over the lands of others, than as above de- 
scribed, and it was not necessary to establish a public 
road, and the petitioners prayed an order to lay off a cart- 
way from the Milton Road, &c. 

The County Court dismissed the petition on the motion 
cf the defendant, and the plaintiffs appealed to the Sua- 
perior Court. The appeal coming on to be heard before 
the Judge of the said Court, his Honor ordered that judg- 
’ ment be entered against the defendant in the said petition 
for costs, and that the prayer of the petitioner be granted. 
and that a writ of procedendo issue to the County Court 
accordingly. From which judgment the defendant ap- 
pealed to the Supreme Court. 


E. G. Reade, for the plaintiffs. 

The petition is filed under Chap. 104, Sec. 33. Rev. St.. 
which provides that “if any person shall be settled upon 
or cultivating any land to which there is no public road 
leading, and no way to get to and from the same other 
than by crossing other persons land,” &c, he shall have 
a cart-way-. 

The object of the Statute is to enable land owners to 
use and enjoy their property to the best advantage ; to 
remedy inconveniences. It is then a remedial Statute 
and ought to be liberally construed. 
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If to this it is answered that the Statute is restrictive of 
the rights of the defendant, and ought therefore to be 
strictly construed: it is replied, that the defendant is 
not injured. He is compensated in damages for all 
injury. ; 

The defendant demurs to the petition and assigns two 
grounds, 

Ist. That it appears from the petition that there is a 
public road leading, &c. The showing in the petition 
upon which this objection is founded is, that the petitioners 

‘live in Leasburg, and own a plantation and mill about 
two miles off, and have no way to get to the same other 
tham to go the public road leading to Roxborough, into 
Person County some half mile, and then the Goshen road 
some three miles, and then a cross road a mile to the 
mill. 

It is admitted that these are public roads. The ques- 
tion is are they a public road leading, &c. ? 

If a strict construction is insisted upon by the defen- 
dant, it will be difficult to make three roads a road. 

Ifa liberul construction is allowed, it cannot be said 
that these roads are a road, leading from Leasburg to the 
mill. If a stranger were to enquire whether there is a rail 
road leading from Raleigh to Wilmington, and he were 
answered affirmatively, he would doubtless be deceived; 
and yet there is a rail road which begins at Raleigh and 
unites with a second rail road, which intersects with a 
third, which ends at Wilmington. But with no propriety 
can there be said to be a rail road leading from Raleigh 
to Wilmington. 

A road leading from one place to another is a direct 
way—direct enough fur all ordinary purposes. And it 
would be nothing but a whim, too idle to be gratified, to 
desire any other way than a public road. But the same 
cannot be said of several roads, which by a circuit of 
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many times the distance, end at or pass by the point to 
which a direct way is desired. © 

2nd. That it appears from the petition that the peti- 
tioners have a way, &c., viz: the roads aforesaid. 

To this it is answered, that it must be a direct or at 
least convenient way. And it is insisted by the plaintiffs 
that when there is no public road leading, &c., (as it is 
submitted there is not in this case,) then the other way 
spoken of in the statute, is a way across the petitioners’ 
own land. The words are, “and no way, &c. other than 
by crossing other persons’ lands,” which must mean no 
way over his own land. So that it is sabmitted by the 
plaintiffs, 

Ist. That it does not appear from the petition that there 
is a public road leading, §c. 

2nd. That it does not appear from the petition that 
there is a way, &c. other than by crossing other persons’ 
land, (viz :) a way over petitioners’ own land. 

Kerr and Norwood, for the defendant. 


Pearson, J. When this case was heard on the circuit, 
I was so entirely satisfied that the cart-way petitioned 
for would be a matter of great convenience to the pe- 
titioners, and other citizens of Leasburg and its vicinity, 
by giving them a road to mill not exceeding two miles 
in distance, instead of a round-about road, over bad 
ground, exceeding four miles, that my attention was di- 
rected from a particular examination of the Statate, and 
] contented myself with a general impression, that the 
meaning of the Act was to establish a third sort of road, 
called a cart-way, intermediate between a public road, 
which was to be kept up at the public expense and used 
by all the citizens, and a mere private way, which, when 
acquired by grant or prescription, was to be used by the 
grantee and those having his estate. 

After the argument in this Court, and by the assistance 
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of the great learning and long experience of the Chief- 
Justice and my brother Nash, I have satisfied myself that 
I was wrong. “Hard cases are the quick-sands of the 
law ;” in other words, a Judge sometimes looks so much 
at the apparent hardship of the case, as to overlook the 
law. 

However convenient it may be, in many instances, to 
have a cart-way, when it may not be necessary to estab- 
lish a public road, we are unable, by the most liberal 
construction of the Act, to find any authority given to 
the Courts to have the land of the citizens taken without 
the consent of the owner for the purpose of a cart-way, 
except in the instance expressly provided for, “If any per- 
son shall be settled upon or cultivating any land, to which 
there is no public road leading and no way to get to and 
from the same, other than by crossing other persons’ 
lands.” In this case, there is a public road leading to the 
mill and land of the petitioners; it, therefore, does not 
come within the words of the Act, and if we depart from 
the words, there is no stopping short of an unlimited dis- 
cretion by which the land of one man may be taken for 
the use of another. To authorise this, there should be a 
plain expression of the Legislative will. In the absence 
of such provision, individuals must be left to depend upon 
the courtesy of good neighborship or the acqusition, by 
grant, of the right of private ways. 

Let the decision of the Court below be reversed and 
the petition be dismissed with cost. 


Per Curtam. Decreed accordingly. - 





SUPREME COURT. 


THE STATE TO THE USE OF JACOB HUBBARD vs. STEPHEN 
WALL. 


When a claim was put into a constable’s hands for collection, during the year 
1839, and he was guilty of a breach of duty in not. collecting it during 
that year, and he was reappointed for the year 1840, and the claim still — 
remaining in his hands, he was again guilty of a similar breach of duty; 
Held, that the party injured had his election to sue on the bond of either 
year, oron both bonds. 

Held farther, that the circumstance that the party injured had it in his power 
to recover on the second bond, if he had chosen to do so, did not mitigate 
the damages he had a right torecover on the first bond. 

A constable is the agent of the creditor ouly during the year he continues to 
be a constable. For his receipts after that period the creditor is not 
chargeable. seis 

The cases of State to the use of Miller v. Davis, 7 Ire. 200, and Respase 
v. Johnson, 7 Ire. 77, cited and approved. 


Appeal from the Superior Court of Law of Richmond 
County, at the Fall Term, 1848, his Honor Judge Pearson 
presiding. 

This is an action of debt on a constable’s bond, to re- 
cover the amount of a claim put in his hands for collec- 
tion ; and the breaches assigned were—failing to collect, 
collecting and not paying over, and not returning the 
note. 

It was shown, that on the 16th day of April, 1839, one 
Sedbury, being appointed a constable for one year, exe- 
cuted the bond sued on, and the testator, Wall, was one 
of his sureties. On the Ist day of February, 1840, the 
relator placed in Sedbury’s hands, for collection, a note 
due to him by John and James McAlister, for $75, and 
took his receipt to collect or return as constable. The 
plaintiff proved that James McAlister, one of the obligors, 
had property out of which the money might have been 
collected ; that in June, 1841, Sedbury ran off from the 
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country ; that in 1845, a short time before the writ issued, 
he made a demand of the testator. The defendant proved, 
that, on 15th day of April, 1840, Sedbury was again ap- 
pointed constable, and executed the usual bond with 
surety for that year; that, in May, 1841, Jane McAlister 
paid to Sedbury, who still had the papers, and ran off 
a short time afterwards, the sum of seventy-five dollars 
(875) in part payment of the debt. 

It was admitted, that, in 1842, the bond, which is now 
sued on, was put in suit by Alexander Little, as relator, 
who had put claims in Sedbury’s hands ; that the testator, 
who was the defendant in that action, relied upon the 
defence, that the record of Sedbury’s appointment was 
defective, and obtained a verdict on the plea of non est 
factum, on which there was judgment, and, upon an ap- 
peal to the Supreme Court, the Judgment was affirmed. 
The defendant’s counsel insisted, ist That the effect of 
the verdict and judgment of the Supreme Court, was a 
rejection of the bond by the sovereign power, and there- 
fore the Act of 1844 could not have the effect to re-instate 
itasabond. 2nd, That the verdict and judgment opera- 
ted as an estoppel and barred thisaction. 3rd. That as 
Sedbury was appointed constable in April, 1840, and 
continued to hold the paper, the action should have been 
on the bond, given in 1840, and not on the bond of 1839, 
4th, That, if the plaintiff could recover on the bond of 
1839, for failing to collect from the Ist of February, 1840, 
to the 16th April, 1840, the damage should be nominal, 
or at most, only twenty-six dollars and forty-five cents, 
($86 45) the balance of the relator’s debt, after deducting 
the $75 paid by Jane McAlister, in May, 1841. 

The Court was of opinion against the defendant on 
all the points, and thought the relator entitled to recover 
the whole of his claim, inasmuch as the payment of the 
$75 was made after Sedbury’s second year had expired. 
There was a verdict for the plaintiff. Motion for new trial 
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for error, refused; and judgment, and appeal to Supreme 
Court. 








Winston. for the plaintiff 
Strange, for the defendant. 


Pearson, J. There is no error in the proceedings of 
the Court below. The first and second exceptions are 
clearly untenable, and were not pressed in this Court. 

Although Sedbury was re-appointed in 1840, and con- 
tinued to hold the paper, so that there was a clear breach 
of the bond given for that year, this did not amount toa 
release of any cause of action, to which the plaintiff was 
entitled upon the bond given for the year 1839. 

It is true, as is held in State to the use of Miller v. Davis, 
7 Ire. 200, “the different bonds given bya constable are | 
not cumulative, as in the case of guardians, but are dis- 
tinct and separate, each to secure the performance of the 
duties stated in them ;” that is, the bonds are not given 
to secure the performance of the same daties, but of dif- 
ferent duties; still, ifthere be a breaeh of both bonds, 
the plaintiff has his election and can sue upon either or 
both. 

The neglect to collect or take any steps, for two months 
and a half after the paper was put into his hands, was a 
breach of the bond given in 1839; and the only question 
is, as to the amount of damages. The plaintiff has lost 
his entire debt ; but the defendant says, the fact, that he 
has a remedy upon the bond of 1840, should go in mitiga- 
tion and reduce the damages to a nominal amount. If 
the plaintiff had pursued his remedy and obtained satis- 
faction upon the bond of 1840, it would go in mitigation, 
bat it is difficult to conceive how his damages can be les- 
sened, merely because he has a remedy upon another 
bond. So if the plaintiff had received the money or any 
part of it from his debtor, or if it had been receivable by 
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Sedbury during his second year, when he was the agent 
of the plaintiff, and authorised to receive it, that would 
go in mitigation, as is held in the case above cited. 

But the money was not received by Sedbury until he 
went out of office and had ceased to be the agent of the 
plaintiff. The new contract of agency, implied from his 
reappointment, and his being allowed to keep the papers 
the second year, terminated with his official year. A 
constable is the creditor’s agent, only during the year he 
continues to be a constable. State to the use of Respass 
v. Johnson, 7 Ire. 77. The law will not imply an agency 
for a longer time than the appointment, which gives rise 
to it, is to continue. 


Pex Curiam. Judgment affirmed. 


- 


DOCTOR COLE ts. WILLIAM HESTER. 


When the ceatract is for the delivery of a certain quantity of Tobacco, de- 
liverable at a certain place and for a certain price, im order to entitle the 
purehaser to recover for a breach of the contract, he must allege and prove 
that he was ready to perform his part of the contract. 

Where it appeared that A. raised the Tobaeco on his mother’s land, and was 
to have one sixth for his labor, &c.; Held, that A. was not a tenant ia 
SEO SD HENNA SPI SO RP 
on 

The ease of State v. Jencs, 2 Dev. & Bat. 544, cited and approved. 


Appeal from the Superior Court of Law of Franklin 
County, at the Spring Term, 1848, his Honor Judge Caxp. 
WELL presiding. 
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This is an action of assumpsit to recover damages for 
the breach of a contract, because of the non-delivery of a 
crop of tobacco, alleged to have been sold by the defen- 
dant to the plaintiff in the winter of 1845. 

Several witnesses testified that they heard the defen- 
dant say, he had sold his crop of tobacco to the plaintiff — 
for four dollars per hundred, to be delivered at the Frank- 
linton depot. A witness, introduced by the plaintiff, tes- — 
tiffed that he went with him to the plantation of one Mrs, — 
Hester, the mother of the defendant, and where he lived 
as an overseer, to see him in relation to the tobacco, 
about the Ist of April, 1845; that the defendant was 
prizing it; that the plaintiff said, “are you going to let 
me have your Tobacco?” that the defendant replied, 
“our contract was, that you were to get Kennedy’s To- 
bacco. and by the sale of it, get money to pay me, and as 
you faiied to get it, I concluded to prize mine, and I shall 
go on with it ;” that the plaintiff rejoined, that made no 
difference, for he could pay the money without getting 
Kennedy’s tobacco ; that the plaintiff then offered defen- 
dant twenty cents per hundred for the prizing he had 
done—to which the defendant did not assent. 

Another witness, on the part of the plaintiff, testified, 
that, in March, 1845, the defendant came to the plaintiff’s 
factory at Franklinton—that witness said: “What! are 
you come to get off too?” the defendant said, “no, I have | 
come to get tighter on ;” that the plaintiff and defendant 
had a conversation to one side, and he heard the plaintiff 
say to defendant, “as soon asI get Kennedy’s tobacco, 
prize it and sead it off; 1 will be ready to take yours.” 
Several witnesses testified that tobacco had risen in price 
between the winter and Ist of April, 1845, and all proved 
that the defendant lived with his mother as an overseer 
and was to have the one sixth of the crop for his wages, 
and that he raised no other crop; also, that he had been 
acting as his mother’s agent and selling her crops for 
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some two years, and that this was generally known in 
and about Franklinton. It also appeared, that, in the 
Winter and Spring of 1845, the plaintiff was reported to 
be in failing circumstances. 

There was no evidence that the plaintiff had got Ken- 
nedy’s tobacco or any part of it. 

The defendant insisted that his obligation to deliver 
the tobacco depended on a contingency, that had not hap- 
pened, namely: the failure on the part of the plaintiff to 
get Kennedy’s tobacco ; and he was therefore not liable 
on this part of the case. And further, that the contract 
was made by him as the known agent of his mother, and 
the suit ought to have been brought against her. The 
plaintiff, on the contrary, insisted that the contract did 
not depend on any condition or contingency, that it made 
no difference if the plaintiff were able to pay when the 
tobacco was delivered. And, on the other ground, the 
plaintiff insisted that the contract was an individual one 
with the defendant ; but, even if it were otherwise, he 
was entitled to recover for the non-delivery of one sixth 
of the tobacco, though there was no evidence that the 
crop had been divided and the defendant’s portion set 
apartto him. The Court charged that if it were the con- 
tract between parties, that the defendant must deliver 
the tobacco at Franklinton depot apart from any condition 
or contingency, it was the duty of the defendant to tender 
it there within a reasonable time ; and if he failed to do 
so, the plaintiff would be entitled to damages, the mea- 
sure of which would be the difference between the con- 
tract price and the rise in the price, if any had taken 
place, and if no rise had taken place, plaintiff would be 
entitled to recover at least nominal damages. On the 
other point, the Court charged, if the contract were that 
the delivery depended on the plaintiff’s getting Kennedy’s 
tobacco, prizing it and selling it off, and the plaintiff had 
not procured said tobacco, the defendant would be en- 
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titled to their verdict. And the Court also charged, that 
if the contract were made with the defendant as the agent 
of his mother, that the plaintiff could not recover, even 
for the one sixth of the crop. The jury returned a verdict 
for the defendant. 

A new trial was moved for and refused, and the plain- 


tiff appealed. 


| Busbee, McRae and Miller, for the plaintiff. 
Gilliam and W. H. Haywood, for the defendant. 


Pearson, J. The first proposition laid down by his 
Honor, is too general, and ought to have been qualified. 

If the contract was unconditional, and the defendant 
had failed to deliver the tobacco, the plaintiff was en- 
titled to recover, provided, he was ready and able to pay 
the price. The delivery ofthe tobacco and the payment 
of the price, were concurrent acts; and, to entitle the 
plaintiff to recover, it was neeessary for him to aver or 
prove that he was ready to perform his part of the con- 
tract. The plaintiff, however, cannot complain of a 
error as it was in his favor. 

The second proposition, “if the contract was, that “a 
delivery of the tobacco depended on the plaintiff’s getting 
Kennedy’s tobacco, prizing it and sending it off, and plain- 
tiff had not procured said tobacco, the defendant would 
be entitled to a verdict,” is certainly true. There was 
some evidence tending to shew that the contract depen 
ded upon the plaintiff’s getting Kennedy’s tobacco, but 
the evidence was slight, and we cannot help thinking, 
that if particular instruction had been asked for, and the 
attention of the jury had been directed to the distinction 
between what circumstances enter into and form a part 
of a contract, so that the contract may be said to depend 
on them, and what are merely collateral, the jary would 
have arrived at the conclusion, that the contract in this 
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case did not depend upon the plaintiff ’s getting Kennedy's 
tobacco, so as to make that a condition precedent. If A. 
agrees to buy the tobacco of B. provided he can borrow 
five hundred dollars from C. the agreement is conditional; 
it depends upon A’s being able to brrow the money from 
C. But if A. agrees to buy the tobacco of B., and, by 
way of assuring B. that he will be able to pay for it, A, 
tells B. that he expects to borrow money from C.., this is 
amere collateral circumstance—the contract does not 
depend onit. It makes no difference how A. gets the 
money; it is sufficient if he has it ready. 

This point does not seem to have been made at the 
trial, and is not presented by the case as made up; for 
which reason, the plaintiff cannot have the benefit of it. 

The third proposition, “if the contract was made with 
the deferdant, as the agent of his mother, the plaintiff 
could not recover, even for one sixth of the crop,” is un- 


objectionable. The mother owned the whole crop, the 
defendant was not a tenant in common as to one sixth, 
he had no property in it or lien upon it—State v. Jones, 
2 Dev. & Bat. 544—and might well sell the whole as her 
agent, and look to her for his sixth part of the price. 


Per Curiam. s Judgment affirmed. 





SUPREME COURT. 


LOUIS A. NIXON os. HENRY NUNNERY. 


Ia a proceeding under the insolvent laws, when the debtor has been arrested 
on 8 ca. aa., it is too late for him, after giving bond and joining in an issue 
ef fraud, to take exception to the writ of ca. sa. 

Although the ca. sa. may be void, yet the Court has jurisdiction of the subject 
matter, and objections to any part of the proceedings must be made in apt 
time. 

When the creditor alleges fraud, if his specification be not sufficiently certain 
and a defendant, before issue joined, objects to it, and the Court should re- 
fuse to make it certain, it would be error. But an objection to the specifi- 
cation is too late after issue joiued. The verdict cures the defect. 

The rule is that the verdict cures all omissions or defects, which must neces- 
sarily have been passed upon by the jury. 

A verdict is not too vague, when it responds to the issue. 

It is not necessary that the land, alledged to have been fraudulently convey- 
ed by the debtor, should be over the value of ten dollars. The law does 
not permit the debtor to convey, with intent to defraud, land, er any other 
visible property, no matter how small the value. 


Appeal from the Superior Court of Law of Cumberland 
County, at the Fall Term, 1847, his Honor Judge Catp- 
WELL presiding. 

This was a proceeding upon aca. sa. returned original- 
ly to the County Court, where the proceedings were or- 
dered to be dismissed upon the motion of the defendant, 
and from this judgment an appeal was taken to the Su- 
perior Court. In this Court the following specifications 
on a suggestion of fraud were made by the plaintiff, to- 
wit, “That the defendant, Henry Nunnery, conceals and 
now is the owner of horses, cows, ton timber (several 
thousand feet,) four mules, notes, judgments and accounts, 
and that he is also the owner of Jand or has an interest in 
land.” 

The following issues were submitted to the jury, (the © 
two first not necessary to be inserted, as the jury found on. 
them for the defendant ;) 3rd. Did the defendant own 
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land or any other interest therein at the time of issuing 
the ca. sa.? 4th. Did the defendant convey any land 
with intent to defraud his creditors since the issuing of 
the ca. sa.? Sth. Did the defendant convey any land 
with intent to hinder, defraud or delay the plaintiff in this 
action, since the issuing of the ca. sa.? 

The jury found the 3rd, 4th and 5th ‘issues in favor of 
the plaintiff: that is to say, that the defendant did own 
land, and did convey land with intent to defraud his 
creditors since the issuing of the ca. sa., and they further 
found that the defendant did convey land with intent to 
hinder, delay and defraud the plaintiff in this — since 
the issuing of the ca. sa, 

Upon the trial the defendant moved to teat the pro- 
ceedings upon the ground that the ca. sa. was void. The 
Court being of opinion thdt the defendant had waived 
any irregularity, by joining in the issue tendered by the 
plaintiff, refused the motion to quash ; and for the farther 
reason that the motion to dismiss had been heretofore 
adjudicated in this Court. Upon the charge of the Court, 
the jury returned a verdict in favor of the plaintiff. The 
defendant then resisted the judgment upon the ground 
that the finding of the j jury was too general and indefinite, 
The Court overruled the objection, and gave judgment 
that the defendant be imprisoned, &c. From this judg- 
ment, the defendant appealed to the Supreme Court. 


W. B. Wright and Husted, for the plaintiff. 
D. Reid, for the defendant. 


Pearson, J. There is no error in the proceedings of the 
Court below. 

After giving bond, and joining in an issue of fraud, it is 
too late to take exception to the writ of ca. sa. This is 
settled by more than one case. 
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The defendant’s counsel attempted to distinguish this 
case, by insisting that the ca. sa. was not simply irregu- 
lar, but void; that a void ca. sa. cannot confer jurisdic- 
tion, and that jurisdiction could not be acquired by ex- 
press consent, much less by consent implied from a waiver 
or neglect to take exception in apt time. 

If the Court derived its jurisdiction from the ca. sa., 
there would be force in the argument. But jurisdiction 
of the subject matter is conferred by law ; the ca. sa. and 
bond are only the means or process to bring the party in- 
to Court. Any defect in process may be waived. 

The argument proves too much, if the Court, when.a 
ca. sa. is void, has no jurisdiction and the proceeding is 
a nullity. Debtors, who have taken the oath and been 
discharged, may be arrested again. And should they re- 
ly upon the discharge, the answer will be, it is a nullity ; 
the ca. sa. was void, and the Court had no jurisdiction. 

The next objection is, that the specification was too 
vague, as no particular land was set out. Specifications 
are not required by statute, but have been adopted by the 
Courts, to aid defendants and inform them to what to di- 
rect their proofs. 

Ifa specification be not sufficiently ontait and a de- 
fendant, before issue joined, objects to it, and the Court 
should refuse to require it to be made certain, it would 
be error. But if a defendant does not object, and goes 
to trial, it is too late—he has taken his chance. The 
verdict cures the defect, for it must be taken for granted 
that evidence was offered which proved that the defen- 
dant had conveyed some pafticular land with an intent 
to defraud, otherwise a verdict could not have been ren- © 
dered. The rule is that a verdict cures all omissions or 
defects, which must necessarily have been passed upon 
by the jury. 

A declaration in trespass, for breaking the plaintiff's 
close in the county of Wake is not too general, unless by 
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special plea the plaintiff is forced to re-assign. So, tres- 
pass for an assault is not too general, if defendant will 
go to trial on the general issue. 

The last objection is, that the verdict is too vague, be- 
cause it does not describe any particular land, or find 
that the value is over ten dollars. The verdict is respon- 
sive to the issue. But it was argued that the land should 
have been identified, to enable the defendant to make a 
“full and fair disclosure.” 

The law punishes the defendant for his fraud by im. 
prisonment ; it does not undertake to enable him, by a 
verdict, to make a “full and fair disclosure.” When he 
applies a second time for the benefit of “the Act,” he is 
to make a clear conscience, under the penalty of a second 
imprisonment. 

If the specification and verdict be certain, and the de- 
fendant makes a disclosure coming fully up to it, still 
if ‘the plaintiff is able to show any other property, 
which has been fraudulently conveyed, the defendant will 
be again imprisoned, until he makes a “full and fair dis- 
closure,” which is a condition precedent to his discharge, 

The other ground is equally untenable. The Act does 
not allow a debtor to convey, with an intent to defraud, 
land or any other visible property to the value of one 
cent. It provides, if the debtor has no visible estate, real 
or personal, and shall make oath, that he hath not the 
worth of ten dollars in any worldly substance, either in 
debts owing to him or otherwise, over and above his 
wearing apparel, &c.,and that he hath not at any time 
since, his imprisonment or before, directly or indirectly, 
sold or otherwise disposed of, any part of his real or per- 
sonal estate, to defraud, &c. 

This banguage need only to be read to be understood. 


Per Curiam. Judgment affirmed. 





SUPREME COURT. 


JOHN B. FREEMAN vs. JOSHUA SKINNER. 


Where A. contracted to deliver to B. one hundred fish stands of a certain de- 
scription, and upon teudering them, B. received fifty, but refused to receive 
the other fifty, because they were not made- according to the contract ; 
Held, that this receipt of the fifty stands did not make B. responsible for 
the other fifty, which were not made according to the contract. 


Appeal from the Superior Court of Law of Bertie 
County, at the Fall Term, 1848, his Honor Judge Banzy 
presiding. 

The plaintiff agreed to make for the defendant one 
hundred fish stands, and to deliver them at Colerain, a 
fishery on the Chowan, between the first and twentieth of — 
March, 1848, at the price of one dollar ana fifty cents.a — 
piece. The stands were made and delivered within. the 
time specified, and the defendant received fifty of them, © 
not in person, bat by an agent. The case states that the 
stands were not made agreeably t> contract, and the de- 
fendant refused to receive the remaining fifty. 

His Honor, the presiding Judge, instructed the jury, 
that if the plaintiff made the stands according to contract 
and delivered them at Colerain, within the time specified, 
he had a right to recover the amount the defendant a- 
greed to pay ; that if they were not made according to 
contract, and the defendant had received fifty of them, ~ 
then they should find a verdict for whatever they were 
worth. The jury found a verdict for the plaintiff for the 
sum of $134 69-100, of which $125 was principal. 

Judgment being rendered accordingly, the defendant 


appealed. 


Biggs, for the plaintiff. 
Heath, for the defendant. 
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Nasa, J. There is much want of precision and clear- 
ness in the statement of the alternative portion of the 
charge. By the rules of grammar, the last relative pro- 
noun they ought to refer tothe next antecedent, with 
which it is connected, that is, fifty stands. But such was 
not the understanding of the jury. If it had been, they 
could not have given the plaintiff damages for a sum 
exceeding seventy-five dollars, for that would have been 
the price of fifty stands, if made agreeably to contract ; 
on the contrary, they have given him one hundred and 
twenty-five dollars as the value of the casks received by 
the defendant. The jury must have understood the Court, 
as instructing them, that the defendant, by receiving a 
part of the stands, had made the whole number his, and 
was bound to pay for the whole, although the remaining 
fifty were not made according to contract. That they 
must so have understood the charge, is manifest from the 
fact, that they allowed the plaintiff damages to the 
amount of $125, as the value of the stands he was bound 
to pay for. Now they could not have valued the. fity 
stands which the defendant had taken, at that price, for 
at one dollar and fifty cents per stand—the stipulated 
price—they could have been valued at but seventy-five 
dollars. But the jury had said, that the whole one hun- 
dred were defectively made, and not according to the 
contract. They must then have valued the whole lot, 
upon the principle that the defendant had, by receiving 
fifty stands, received the whole and was bound to pay for 
the whole, what they were worth. If it was not the in- 
tention of his Honor so to charge them, he should have 
rectified their misconception of his meaning ; if he did so 
intend, he erred in point of law. The stands were de- 
livered at the place and within the time specified ; upon 
inspection, they were found to be made not according to 
the contract. The defendant might have refused to re- 


5 
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ceive any of them, and the plaintiff would have had no © 
right to complain. But he did take such a portion of the 
stands, as were made nearest to his agreement—refusing | 
the remainder. This he did, without objection from the 
plaintiff. The contract was for one hundred stands, at — 
the price of one dollar and fifty cents per stand, and not | 
for one hundred and fifty dollars, The stands weretobe — 
delivered between the first and twentieth of March, — 
Suppose the plaintiff had delivered to the defendant fifty 
of them at one time, made as he had contracted they — 
should be made, and on another day tendered fifty more; 
badly made, 10t coming up to the contract, would the 
defendant have been obliged to receive them, though 
badly made? Certainly not. If by receiving the first 
fifty, he was bound toreceive the last, it would be be- 
cause, he had precluded himself from refusing them, have 
ing already accepted them. The defendant, by receiving 
the fifty stands, did not receive the other fifty, and is on- 
ly bound to pay for them what they were worth. 
There was then error in his Honor’s charge. 








Per Curiam. Judgment reversed and a venire de novo 
awarded. 
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JACOB HAMLIN vs. WILLIAM B. MARCH. 


The law requires that 2 writ (as in this case on execution) shall be returned 
to the Court and not to the Clerk. 

It iw true the Clerk isthe officer of the Court toreceive the writ, and what- 
ever may be raised upon it, as his office is the place, where the records of 
the Court are kept and preserved. 

If the Clerk will-not receive the retarn, when tendered to him, the officer, 
to discharge his duty, must return the precept and the money, if he bas 
made it, to the Court. They will, upon a proper representation, make 
_ gach order, as the case may require, and, in a proper case, direct their 
‘officer to receive the process. 

The death of the Clerk during term time, is no excuse for not making the 
‘retarn. 


Appeal from the Superior Court of Law of Davie 
County, at the Fall Term, 1848, his Honor Judge Moore 


presiding. 

Under the proceedings in this case, the plaintiff seeks 
to recover from the defendant, who is the Sheriff of Davie 
County, one hundred dollars, the penalty given by the Act 
of 1836, ch. 109, sec. 18, for not returning process. It 
appears that the plaintiff recovered a judgment in the 
County Court of Davie, at May Term, 1845, against Na- 
than Hamlin, upon which a fiert facias issued, returna} 
ble to August Term following, which in due time came 
to the hands of the defendant’s deputy, who collected the 
money. Early in the term of the Court, to which the 
writ was returnable, the plaintiff applied to the deputy, 
in whose hands the process was, for his money ; which 
he refused to pay tohim. On Wednesday evening of the 
Term, the deputy, with the plaintiff, went to the Clerk 
of the Court, and the former offered to return the process 
and pay the money to him. The Clerk remarked he was 
then busy and directed the plaintiff to call at his office 
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the latter part of the week and he would then receive his 
money. At this time no retarn was endorsed on the exe- 
cution. The Clerk was taken ill on Friday evening and 
died on Saturday—on both of which days, the plaintiff 
attended at the Court House, to get his money. On 
the Monday following, the deputy stated he had not re- 
turned the fi. fa. During the August Term, the plaintiff 
obtained a judgment nisi for the penalty given by the 
Act, against the defendant, for not making a due return 
of the writ. Upon that judgment, the sci. fa., in this 
case issued. On the execution was endorsed, “August 
Term,” &c. To the sci. fa. the defendant pleaded nul 
tiel record, tender to the Clerk and refusal, death of the 
Clerk during Term. 

The Court adjudged there was such a record and sub- 
mitted the other issues to the jury, instructing them to as- 
certain from the evidence whether the defendant did re- 
turn the execution in due time, as he was required, by 
law. If they found he had done so, the plaintiff was not 
entitled to recover. The jury were further instructed 
that the offer by the deputy to return the execution to the 
Clerk, on the Wednesday evening of the Court, was not 
sufficient to discharge him from the penalty, unless the 
plaintiff had agreed to enlarge the time, within which the 
sheriff was required by law to make the return. If the 
plaintiff had so agreed, the defendant was entitled to their 
verdict. The jury found a verdict in favor of the plaintiff, 
and the defendant appealed from the judgment thereon. 


Rufus Barringer, for the plaintiff. 
Lillington, for the defendant. 


Nass. J. We do not concur with his Honor, the pre- 
siding Judge, in the charge he gave to the jury. In the 
first part of it, he submits to them to ascertain whether 
the process had been duly returned according to law. 
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The defendant had not tendered such a plea. If he had, 
it would have been the province of the jury to ascertain 
the existence of the facts relied on as constituting a re- 
tarn, and the duty of the Court to instruct them, as to 
their sufficiency in law to havethat effect. So, with re- 
spect to the other portion of the charge. The jury was 
instructed, if the plaintiff had concluded to enlarge the 
time, within which the defendant was to make. his re- 
turn, it would be a discharge. There was no such de- 
fence made by the pleas. These, however, are errors, if 
they be such, which operate no injury ;to the defendant ; 
for, from the case agreed, the plaintiff is very clearly en- 
titled to judgment against him according to his sci. fa. 
We are entirely satisfied, that neither of the pleas to 
the country can avail the defendant. The first is, that 
he had tendered the execution to the Clerk, who had re- 
fused to receive it; the second, that the Clerk died dur- 
ing the term, meaning, we presume, that, in consequence 
thereof, he was unable to make areturn. To these pleas, 
the plaintiff might and ought to have demurred. _ If true, 
they were no answer to the charge. The law requires 
that the writ shall be returned to the Court and not to the 
Clerk. The language of the fi. fa. is, “and have you 
the said moneys, besides your fees for this service, before 
our said Court to be held, gc. on &c., and have you then 
and there this writ.” The precept then is to be returned 
to the Court, from which it issued, and not to the Clerk. 
It is true the Clerk is the officer of the Court to receive 
the writ, and whatever may be raised upon it, as his 
office is the place where the records of the Court aré kept 
and preserved. If the Clerk will not receive the return, 
when tendered to him, the officer, to discharge his duty, 
must return the precept and the money, if he has made 
it, tothe Court, They will, upon a proper representation, 
make such order, as the case may require, and in a pro- 
per case, direct their officer to receive the process, . That 
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this is so is shown by the fact, that if, as in this case, the 
Clerk should suddenly die, it would exonerate the sheriff 
trom making any returns whatever, until another Clerk 
should be chosen—thereby much loss might be sustained, 
not only by plaintiffs in execution, but by other suitors. 
Neither then was thé tender to the Clerk, and his refusal 
to receive the process, a due return by the defendant, nor 


was his death any excuse. 
Per Curiam. Judgment affirmed. 


THE STATE vs. JAMES A. JONES. 


An indictment, which charges that ‘‘A. B. late, &c., at, &c., with force and 
arms, on &c., did publicly curse and swear and take the name of Al- 
‘ mighty God in vain, for along time, to-wit: for the space of two hours, to 
the common nuisance of all the citizens of the State, and against the peace 
and dignity of the State,” cannot be supported. 

To render the offence of profane swearing indictable, the acts must be so re- 
peated and so public, as to become au annoyance and inconvenience te the 
public, for then they constitute a public nuisance. 

Ite not sufficient to the convietion of a defendant in such an indictment, that 
the State should shew by its evidence, that the defendant has been guilty 
of a nuisance ; the indictment must charge it ; it must set forth specially 
the whole fact with such certainty, that the Court may be able to eee, 
“judicially, that it rests on sufficieut grounds. Nor will it be sufficient, ig 
the indictment charges, that the acts were done “to the common nuisance 
of all the good citizens of the State,” unless the facts so charged amount 
in law to a nuisance. 

The cases of the State y. Ellar, 1 Dev. 207, Statev. Deberry,5 Ire.371, 
' State v. Waller,3 Mur. 229, State v. Brown, 3rd Mur. 224, and State 
v. Baldwin, 1 Dev. 4 Bat. 195, cited and approved. 


Appeal from the Superior Court of'Law of Rockingham 
County, at the Fall Term, 1848, his Honor Judge Caupe 
WELL presiding. 
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This was an indictment for acommon nuisance. It 
appeared on the trial of this prosecution, that a quarrel 
took place in Madison, a village of Rockingham. between 
the defendant and another individual; that the defendant 
was drinking, and after the quarrel and separation of the 
parties, he cursed and swore in a loud tone of voice. for 
some time—that he used very profane language, calling 
the name of Almighty God in vain—that his especial 
abuse was directed at the individual in question, and his 
family—that the house of the said individual was situa- 
ted two handred yards from where the defendant was— 
that the said individual and his family were disturbed 
thereby—that so loud was the cursing and profane swear- 
ing of the defendant, he was heard throughout the said. 
village,and that his conduct was well calculated to dis- 
turb the citizens thereof. 

The Court charged the Jury, if they believed the wits, 
nesses, they ought to convict the defendant. The jury 
returned a verdict of guilty. The defendant moved for 
a new trial, because of misdirection, which was refused., 
Judgment was pronounced and the defendant pew 


Attorney General, for the State. 
No counsel for the defendant. 


Nasu, J. The indictment in this case charges, “that 
James A. Jones, late of, §c., at &., with force and arms 
in: said County, on the 25th day of March, 1848, did pub-, 
licly curse and swear and take the name of Almighty. 
God in vain, for a long time, to-wit: for the space of twa. 
hours, to the common nuisance of all the citizens of the 
State, and against the peace and dignity of the State.” 
The indictment further charged the defendant with go- 
ing armed with a loaded gun, during the same time. a 
defendant was convicted. 

For single acts of profane swearing, the laws of this 
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State have provided a remedy, which is, by the legisla- 
tive power, deemed adequate to its punishment, to-wit : 
uw fine for each act, to be imposed by a single magistrate, 
upon conviction before him. Rev. Stat. Ch. 118, Sec. 2. 
To render the crime indictable, the acts must be so re- 
peated and public, as to become an annoyance and in- 
convenience to the public, for they then constitute a pub-. 
lie nuisance. State v.-Ellar, 1 Dev. 207. State v. De- 
berry, 5 Ire. 371. The perpetration is, in that case, sub- 
ject to an indictment. Thus, if a man is an habitual pro- 
fane swearer and indulges in the vice in public, so as to 
become an annoyance and inconvenience to the public, 
in the language of Chief-Justice Tayzor in Ellar’s case, 
or to become inconvenient and troublesome, in that of 
Judge Gaston in Baldwin’s case, t Dev. & Bat. 197, he 
commits an offence against the criminal law and-is -in-: 
diectable. State v. Waller,3 Mur. 229. But itis not sufficient 
to the conviction of the defendant, that the State should: 
show by its evidence that the defendant has been guilty. 
of a nuisance—the indictment must charge it—it must: 
set forth specially the whole fact, with such certainty. 
that the Court may be able to see, judicially, that it rests 
on sufficient grounds. Nor will it be sufficient, if the bill 
charges, that the acts were done “to the common nui- 
sance of all the good citizens of the State,” unless the 
acts so charged, in law, amount to a nuisance. - This -is 
shown by the authorities, before referred to. In Waller's. 
case, the charge was, that the defendant “was a common, 
gross, and notorious drunkard,” &e , and “on divers other 
days and times,” &c., “got grossly drank and committed : 
open and notorious drunkenness.” Judgment was ar-: 
rested, because drunkenness beeomes amenable to the 
municipal law as a crime, only when it is practised open- 
ly and in the view of the public, which was not charged. 
in the indictment. The case of Ellar, is a stronger one, 
and more directly in point. There, the charge was, that 
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the defendant, being an evil disposed person, “did, in the 
public street of Jefferson, profanely curse and swear and 
take the name of Almighty God in vain, to the evil ex- 
ample,” é&e., and “to the common nuisance of the good 
citizens of the State.” There the judgment was reversed, 
because the indictment did not charge, that the defendant 
was a common profane swearer, and did not set forth 
acts, amounting to a common nuisance. This decision 
took place in 1837, and has ever since been followed and 
considered as sound and correct. Jt has been repeatedly 
decided by this Court, that profane swearing is not pun- 
ishable by indictment, in this State, when committed in 
single acts; but to make it so, it has been intimated by 
several Judges, it must be perpetrated so publicly and 
repeatedly, as to become an annoyance and inconvenience 
to the citizens at large. State v. Brown, 3 Mur. 224, 
State v. Baldwin, 1 Nev. & Bat. 195. In the case before 
us, the indictment does not charge the defendant with be- 
ing a common and notorious profane swearer. Neither 
do the acts set forth in themselves imply, necessarily, that 
they were done in public, so as to be an annoyance to 
the citizens at large. For any thing appearing on the 
indictment, in connection with this charge, the cursing 
and swearing might have been on the public highway, 
and not in the hearing of any person whatever. We 
have seen that the word public or publicly, will not sup- 
ply the averment of the presence of people to be annoyed; 
for if the act complained of can be considered free from 
legal guilt, it shall be so considered, unti! the 

to appesr. We consider the act, set forth in the 





then and there go armed with and carry “nies 
loaded with powder and lead, to the great terror of all 
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the, good citizens then and there assembled.”_ Upon this 
charge no evidence was given. 

, "The,appeal in this case was for error, in the charge of 
his Honor, the presiding Judge. For the same’ reason, 
_upon which we. have held the indictment insufficient, we 

must hold the evidence did not establish: an indictable 

offence. 

...Jadgment must, therefore, be reversed aud a venire de 

novo awarded, j 








Per Cuniam. Ordered to be certified accorditigly: 


N. W. ARRINGTON vs. BENJAMIN SCREWS. . 


& Laie tn the bod oC ne enantio, gon tn ete | 
attached for a debt of the husband. It is not his until Tota 
| possession. 

Process of attachment operates only on such interests of A a 
at the time it is served, and not on such as may afterwards arise, . 

The cases of Gentry v. Wagstaf, 3 Dev. 270, and Flynn vy. Williams, 1 
Ire. 509, cited and approved. 


Appeal from the Superior Court of Law of Nush 
Oounty, at the Fall Term, 1848, his Honor oer 
presiding. 

This is ‘an action of debt, commenced by original” at- 
tachment.” The'case is this.. Peter Arrington, deceased, 
bequeathed the sum of $300 to each of his grand children, 
Mary Drake, Adeline Drake, Richard Drake, and Mourn- 
ing Screws, the wife of the defendant, with the following 
limitation over! “It is my will, ifeither of my said-grand- 
children die without leaving issue, then the property 
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given to such one, be equally divided between the sur- 
vivors.” The legacies were paid to the grand-children 
respectively; and afterwards Adeline died intestate, 
without having had issue, and leaving the others surviv- 
ing, and Kell wls became ini , and 
received paris. Ze : he x value Re ; and, being 
summoned as a garnishee {n this suit, he stated the abou: 
case.in-his.garnishment. - 

The plaintiff moved for the condemnation ¢ of ofie third 
part of the sum towards the satisfaction of ee recovery ; 
oa the motion was refused and the garnishee diechargens 

— appealed, oh yo) “ad 


ie J. “The Court concurs in. J 8 poo of his. 


Honor, An attachment. may be served hands. of , 
arly person indebted to the Mietgee oct or having any of . 
his effects. But this interest of Mrs. ‘Soré ws in the hands 
of her siSter’s administrator, is not deb to the defen. , 
dant, her husband, but belongs to him and her in her right. . 
It Cannot become his, but by reducing it into possession, , 
Régarding this interest as a debt, there is, then, an ine 


cdnsistency in attaching it asa debt to. the nie 
sifiee, Which outstanding, it cannot Tegally sb Re e ss 
might, indeed, release the demand, or assign it in Equity ; ; 
but unless he collects the money or cel woud the in- 


terest, the right of the wife continues 
to her or her representative. He could not recover 


his own name ; and it follows, that it canted 


as a debt'to him. Process operates only upon such .in- 


terests"of the debtor as exist at the time it is ser 
not otf Sich as may afterwards arise. clad 


8 Dev! 270. Flynn v. Wiltimy 1 Teed $08." 
Pes Geen: r jolvaiad aaina 





'' WARREN HARPER ve JAMES M. DAVIS. 


Where more damages are recovered than are demanded, the plaintiff will be 


permitted to remit the excess, and have judgment for the proper sum, on 
the costs of this Court. , 
The case of Williamson v. Canady, 3 Ired. 349, cited and approved. 


‘Appeal from the Superior Court of Law of 
County, at the Spring Term, 1848, his Honor Judge D 
presiding. 


The case began by warrant before a Justice of the 
Peace for “the sum of twelve dollars due by assumpsit.” 
Upon non-assumpsit, the verdict was for the plaintiff: 
and the damages assessed to $12 for principal money, 


and for interest $1 50; and from a judgment accordingly 
the defendant 


"The defendant excepted to the instructions to the jury; 
but it is not material to state the point, as his counsel 
abandoned it here, and moved to reverse the judgment 
because there was an excess of damages recovered above 
those demanded. On the part of the plaintiff, there is a 
motion to remit the excess, and to have judgment for the 
residue. 


for the plaintiff. 
D. Reid, for the defendant. 


Rourem, C.J. The case of Williamson v. Canady, 3 
Ire. 343, is in point for the plaintiff, on the payment of 
costs in this Court, Besides the reason there given, it 
is substantially doing only what the Court would be 
beund to do on the motion of the defendant. For, if 


damages be improperly assessed, as, for example, in a 
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popular action, the judgment may be rightly reversed for 
the penalty, without the damages; and, if rendered 
for both debt and damages, upon error brought, the jadg- 
ment is not reversed in totoand judgment arrested. for 
the incongruity between the declaration and the verdict; 
but it is reversed as to the damages only, with costs in 
the Court of error, and affirmed for the debt and the costs 
in the Court below. Frederick v. Lookup, Bur. Rep. 2018. 
The reason is, that the higher Court is to give such judg- 
ment as, upon the whole record, ought to have been given 
in order to terminate the litigation according to the right 
between the parties. That is the jurisdiction of 
this Court under the Statute ; and therefore the judgment 
of the Superior Court. must be reversed as to the sum of 
$1 50, assessed damages above the sum demanded io the 
warrant, with costs in this Court, and affirmed for . the 
sum of $12, thus demanded, and all the other costs... 








Pes Conan. , Judgment accordingly. 


JOHN C. McKENZIE os. ALEXANDER LITTLE... 
R : 4 
The only jurisdiction conferred on this Court in cases at common law is ap- 
peliate, after a judgment in the Superior Court. Where there has been 
no such judgment, the cause will not be entertained in this Court. 


Case transmitted from Anson Superior Court of Law, 
at the Spring Term, 1839. 

This is an ection of debt on an eward inade ou the sub: 
mission of the intestate Jennings, to which the defendant 
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pleaded the general issue. He afterwards pleaded a 
special plea, since the last ¢ontinuanee, to which the 
plaintiff demurred. Without apy trial of the issue or any | 
judgment on the demurrer, the parties agreed.to send the 
case to this Court for decisior on the. doogen - on 


certain agreed facts, 


No counsel for the plaintiff. 
Winston, for the defendant. 


‘Ruzrus,, C.J, The.cnly.juniediation centessed enishies 
Court, in cases at common law, is appellate, after a judg. 
ment.in the Superior Court, The present cause, there- 
fore, cannot be entertained ; but the parties must proceed | 


in the case remaining in the Superior Court. Ppt il 
will pay his own costs, in this Court. . 


Per Curiam. Judgment accordingly. 


\ ott 
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CHARLES DUFFY vs. ELIJAH MURRILL, Jn. 


Our Act of Assembly in relation to Replevin, Rev. Stat. ch. 101, does not 
repeal nor supersede the common law remedy of replevin. 

At the common law, an action of replevin, could only be maintained in cases 
of actual taking. Under our Statute, taking is not necessary to entitle the 
party injured to his remedy. 


Appeal from the Superior Court of Law of Onslow 
Connie at the Spring Term, 1848, his Honor Judge Diex 


wit is an action of replevin brought to recover a slave. 
The plaintiff, in taking out his writ, did not make any 
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affidavit, as required by the Act of 1836, . Rev, Stat. Oh. 
10}, Sec. 1. For this cause, on the motion of the defen- 
dant, the presiding Judge ordered the cause to walle 
missed, and the plaintiff appealed. 


No counsel for the plaintiff. 
W, A. Wright, for the defendant. 








Nasu, J... The error, into which his Honor. was. be- 
trayed, consisted in considering the proceedings as insti- 
‘tuted under the Act of 1836, when, in truth, it is a pro- 
eeeding at common law, in which no affidavit is required. 
The.Act does not repeal the common law action, nor. su- 
persede it, but simply applies the remedy by replevin to 
eases, to which it did not before extend. _ By the common 
Jaw, a taking by the defendant was necessary to, author- 
ise this remedy, and such is the language of the. Mit ; 
it,is,“we command you, that justly and without delay, 
you. cause to be replevied the cattle of B. which D. took 
and unjustly detains,” Svc. .1st. Fitz. N. B. 6s. Without 
_@ trespass by the defendant, the writ could not be used. 
Ifthe defendant came into possession by bailment,, the 
plaintiff was driven either to his action of trover .or, de- 
tinue. By the latter alone, the possession of the property 
detained could be regained, and, even. then, after 1 much 
delay, and subjecting the plaintiff often to inconvenience 
and loss, which the tardy recovery would not compensate. 
Much the most valuable portion of the personal property, 
owned by individuals of this State, consists of slaves, who, 
by artful and designing men having or pretending ‘a claim 
of right, can be induced to leave the possession of the 
proprietor and go into that of his opponent. To such a 
case the common law remedy by replevin could not ap- 
ply, because the defendant had not taken the slave; he 
did but detain him. It was the intention of the Legisla- 
ture to remedy this evil by giving this writ, whereby the 
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plaintiff might more speedily and surely regain the pos- 
session of his property. The words of the Act are very 
broad, “replevin for slaves shall be held and deemed sus- 
tainable in all cases, &e , where actions of detinue and 
trover are now proper.” It is unnecessary to inquire 
here, whether these words, broad as they are, caw em- 
brace every case, in which actions of detinue or trover 
for a slave may be sustained. It.is sufficient for our pre- 
sent purpose, to show that the Act cf 1836 was intended, 
not to repeal the common law remedy of replevin in such 
eases, but to apply it, when, by the common law, it could 
not be used. The writ, in this case, is not issued under 
the Act ; if it had been, the affidavit, 

viso to the first section, would have been necessary, and 
his Honor would have been right in holding, that the 
plaintiff’s proceedings could not be sustained; but it is at 
common. The writ is “then and there to answer the 
said Charles Duffy, of the taking and detaining,” &e: 
This is the language of the writ, as set forth im the Natura 
Brevium. A taking is charged, and without proving it 
on the trial, the plaintiff cannot entitle himself to # vere 
dict, if the defendant pleads non cept. Cummins v. Me- 
Gill, 2 Mur. 357. 








Pur Curiam, Judgment reversed and 9 venire de novo 
awarded. 





DECEMBER TERM, 1848. 


ARCHIBALD MUNROE es. JACOB STUT IS, ADM’R, &e. 


Where the declarations of one, alleged to be an agent, are offered to be given 
in evidence, it is incumbent on the Judge to determine, at least so far as to 
say, whether there is such prima facie evidence of agency, as to render 
‘the acts and declarations of the proposed witness those of the plaintiff. 

It ia the province of the Court to pass on every question of the admissibility 
of evidence. 

Merely serving a warrant for debt, issued by a justice, is no evidence that 
the officer was the agent of the plaintiff in the warrant. 

Where there are more pleas than one, and the jury find on them all, and 
error is alleged in the charge of the Court only as to one, this Court mast 
affirm the judgment below. 

The cases of Williams v. Williamson, 6 Ire. 281, Bullock va. Bullock, 3 Dev 
260, and Morrisey v. Bunting, 1 Dev. 3, cited and approved. 


Appeal from Moore Superior Court of Law, at the 
Special Term, in the Spring of 1848, his Honor Judge 
Serrue presiding. 

In April, 1838, a warrant was brought in the name of 
Archibald Munroe, guardian of the infant children, &c., 
. and to the use of Cornelius Dowd, trustee, &c., against 
William Barrett and others, for $49 and interest, due by 
note. It was executed by one Hedgepeth, a deputy she- 
riff. and,on the 5th of May following, judgment was 
rendered against Barrett, and staid on the 14th of the 
same month. The present suit was commenced on the 
15th of December, 1843, by warrant on the above men- 
tioned judgment. The pleas were nil debdet, payment, 
plene administravit. Upon the trial in the Superior Court, 
a witness for the defendant deposed, that he was a cone 
stable in 1838 in Moore County, (where the parties lived,) 
and that in the latter part of the year, one Sowell de- 
livered to him some papers against Barrett, which Sowell 
said he got from Hedgepeth, who was then sick: that 
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he, the witness, took a negro on the papers and commit- 
ted him to jail, and either returned the papers to Hedge- 
peth or left them with the jailor. He could not now say, 
that the judgment now sued on was one of the papers: 
and it did not appear that any execution had ever issued 
on it, nor that Hedgepeth ever had the judgment in his 
possession. The witness further stated, that in a short 
time afterwards, Barrett had the negro again in posses- 
sion ; and that early in 1839, Hedgepeth, after selling a 
wagon belonging to Barrett, said that he had collected a 
great deal of money from Barrett, and had received all 
the debts he had against him, and that soon afterwards 
Hedgepeth left this State. The counsel for the plaintiff 
objected to the declarations of Hedgepeth, because he 
was not the plaintiff’s agent, and had no authority to re- 
ceive this money. Upon cross-examination, the witness 
said, that he had no knowledge that Hedgepeth ever had 
the original judgment, or had any thing to do with the 
matter further than to serve the warrant, as appe red 
from his return on it. The Court admitted the evidence; 
and then instructed the jury, that if they were satisfied, 
that Hedgepeth had received the debt under an execution, 
or as the agent of the plaintiff, they should find for the 
defendant. The Court then submitted the question of 
agency to the jury with directions, that Hedgepeth’s en- 
dorsement on the warrant was not, of itself, sufficient to 
establish his agency ; but that if they found it from all 
circumstances, their verdict should be for the defendant ; 
if otherwise, then they should disregard. his declaration, 
and find for the plaintiff. 

The jury found on all the issues for the defendant, and 
the plaintiff appealed from the judgment. 


Kelly, for the plaintiff. 
Mendenhall and Iredell, for the defendant. 
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Rurrw, C.J. The evidence set forth inthe exception, 
and the questions made upon it, related altogether to the 
plea of payment, and it is to be regretted, that the form 
of the verdict does not allow a decision to be made ex- 
clusively on those questions, as the Court is of opinion, 
that the decision in the Superior Court was erroneous. 
Upon the objection to the competency of Hedgepeth’s de- 
clarations, it was incumbent on the Judge to determine; 
at least, so far as to say, whether there was such prima 
facie evidence of agency as to render the acts and decla- 
rations of Hedgepeth those of the plaintiff. 1 Phil. Ev. 
103. Roberts v. Gresley, 3 Carr v. Payne 380. It is 
the province of the Court to pass on every question of 
the admissibility of evidence. But supposing the submit- 
ting the question to the jury to imply a decision, that there 
was such prima facie evidence of agency, then that de- 
cision seems to us to be erroneous also. There is no evi- 
dence of an authority in Hedgepeth to receive the money. 
He served the warrant; and that is all. It does not ap- 
pear, that he ever had in his hands the bond on which 
the warrant wag brought, nor that he held the judgment, 
when rendered ; and itis expressly stated, that no execu- 
tion was issued on it. The case on this point is exactly . 
that of Williams and High v. Williamson, 6 Ire. 281, In- 
deed, the jury were told, that the service of the warrant 
was not sufficient to establish the agency. Yet, it was 
Jeft to them to find it upon “all the circumstances,” when 
there was no other circumstance relevant to the point. 
The witness spoke of ‘some papers” delivered to him by 
one Sowell, which, he said, he got from Hedgepeth. But 
Sowell’s declaration was not competent to establish that 
fact, and, besides, the witness could not say that those 
papers had any thing to do with thisclaim. There was, 
then, no evidence that Hedgepeth collected this debt, nor 
that he was authorised to collect; and the judgment 
would be reversed if that were the whole case. 
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But the jury found all the issues for the defendant, as 
well those on nil debet and plene administravit, as on the 
plea of payment. Whatever error may have occurred in 
respect to the last issue, was harmless. The other two 
pleas constitute independent bars; and no error is sug- 
gested inthem. Therefore, according to the cases of 
Bullock v. Bullock, 3 Dev. 260, and Morrisey v. Bunting, 
1 Dev. 3, the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


ABNER COLTRAINE rs. JOSEPH SPURGIN, ADM’R, &c. 


A. brought a suit on a note, in which B. was the principal, and C. surety. 
B. was dead and the suit was against his administrator and C. At the re- 
turn term A. entered a nolle prosequi against the administrator of B. and 
took judgment against C. alone. C. having paid the debt, brought suit 
against the administrator of B., who in the meantime had disbursed all the 
assets in the payment of other debts of equal dignity with that of A. Held, 
that the administrator of B. had committed no devastavit as regarded C., 
that C. as a surety, had no further rights than A. had possessed, and A. 
having relinguished his lien upon the assets of B. by discontinuing his suit 
against his administrator, the right of the surety, as the substitute of his 
principal, to obtain priority, could only accrue from the commencement of 
his action against the administrator of B. 


Appeal from the Superior Court of Law of Randolph 
County, at the Fall Term, 1848, his Honor Judge Catpe 
WELL presiding. 

The following case agreed was submitted to the 
Court. 

Jesse Harper held a note on defendant’s intestate as 
principal, and plaintiff as security, on which suit was 
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brought against defendant and plaintiff; and the writ, ex- 
ecuted on both, returned to Randolph County Court, at 
May Term, 1843. The defendant, on return of said writ, 
had assets sufficient to pay said debt, but craved nine 
months before pleading. Whereupon the said Harper 
discontinued as to the defendant, and at August Term, 
1843, took judgment on said bond, which judgment plain- 
tiff paid on the 7th day of February, 1844, then amounting 
to $601 ; to recover which, this suit is brought. 

Between the May Term 1843, of said County Court, and 
the bringing this suit, defendant paid out all the assets 
in satisfaction of bonds of his intestate, on which writs 
were issued after May Term, 1843, and recovery had, be- 
fore this suit was instituted. 

If on the foregoing statement of facts, the Court should 
be of the opinion with the plaintiff, he is to have judg- 
ment for $601, with interest from the 7th February, 1844. 
Otherwise judgment for defendant that he has fully ad- 
ministered. 

It is considered by the Court, upon the case agreed, that 
the amount of the plaintiff’s debt is $601, with interest 
from 7th February, 1844; that the defendant hath fully 
administered the assets of his intestate, and that he re- 
cover his costs against the plaintiff, to be taxed by the 
Clerk. 

It is further considered by the Court, that the plaintiff 
recover his debt and costs of suit, out of the real estate of 
the defendant’s intestate, in the hands of his heirs at law; 
from which judgment the plaintiff prayed and obtained 
an appeal to the Supreme Court. 


Morehead, for the plaintiff. 
Iredell, for the defendant. 


Nasu, J. This is an action of debt. 
The only question presented by the case, is as to the 
manner, in which the defendant has disposed of the assets 
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of his intestate. It is admitted that they have been ex- 
hausted in the payment of the just claims of creditors. 
The plaintiff contends, that in administering them, the 
defendant has been guilty of a devastavit and must an- 
swer his claim de bonis propriis. The situation of an 
executor is one full of peril, and it often requires great 
eaution to discharge correctly his trust. The law, 
whether wisely or not, is not now to be enquired of, has 
made 2 discrimination between the debts of a deceased 
person, as to the order in which they shall be paid; 
and, if in discharging them, this order is knowingly vio- 
luted by the executor, it subjects him to the liability of 
paying, out of his own property, the creditor, who has 
been injured. Among debts, however, of equal dignity, 
it is his privilege to pay which he choses, and, if there be 
not assets sufficient to pay all, he does no legal injury to 
any one. The privilege is taken from him, by the bring- 
jg of an action at law, or the commencing of a suit in 
equity, by the equal creditor. His hands are then tied, 
as to a voluntary payment, without suit. In this State, 
all bonds, bills, and promissory notes, and liquidated ac- 
counts, settled and signed, stand in the same rank, and 
have precedence, in the course of administration, over 
open accounts, and verbal promises, or liabilities created 
by operation of law. If we understand the ground, upon 
which the plaintiff attempts to charge the defendant with 
a devastavit, it is, that the bringing of the suit by Mr. 
Harper, so fixed the assets in the hands of the defendant, 
that he could not pay a debt of equal dignity, without a 
violation of his duty. So far as Mr. Harper was inter- 
ested, the position is correct, but unfortunately for the 
argument, Mr. Harper has no longer any interest in this 
matter. At the return term of his writ, he entered a 
nol. pros. as to the defendant, cut himselt loose from him 
and abandoned, so far as his prior claim extended upon 
the assets of Hoover, all claim upon the defendant. Im- 
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mediately upon this discharge, the administrator was at 
liberty to pay any debt due from the estate, .of equal 
dignity, and this privilege continued until suit was brought 
against him, upon some claim of the same or some higher 
class. By the common law, a surety, who pays the 
specialty debt of his principal, whether with or without 
suit, has a claim against his principal for so much money 
paid to his use. 2 WVil on Ex'rs, 669. The law is al- 
tered with us asto the administration of assets. Rev. 
Stat. 113, Sec. 4. Insuch case. the Statute declares, 
“the claim of the surety against the executor or adminis- 
trator of his principal, shall have the same priority against 
the assets, as belonged to the demand of the creditor.” 
The most this action has done, is te transfer to the surety, 
against the executor or administrator, the right of him, 
whose claim he has discharged. Beyond this, it does not 
go, nor did it intend to go, and before the privilege con- 
ferred by it can be claimed, the debt must be discharged 
by the surety. This was not done by the plaintiff, untit 
after all the assets had been administered in the payment 
of bond creditors. His right was not, and could not be 
greater than Harper’s. And by the nol. pros. the fatter 
had abandoned his lien. and stood upon an equality, and 
only with an equality with other bond creditors, as if he 
had not brought that action. Until he commenced upon 
his bond another suit, the right of the administrator toe 
prefer another creditor, equal in degree, was not disturb- 
ed. 1 Saun. 332, a.n.8. Inthe case before us, the judg- 
ment against the plaintiff was obtained at August Term, 
1843, of Randolph County Court. After that term it was 
discharged by him onthe 7th of February, 1844. He 
commenced this action the 10th of February, 1844, after 
the exhaustion of the assets in the payment of debts of 
equal dignity. 

The defendant, in paying those debts, violated no duty, 
and was guilty of no devastavitl. 
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His Honor, after giving judgment in favor of the de- 
fendant, upon his plea of fully administered, went further, 
and gave judgment, that the plaintiff recover his debt 
and costs of suit, out of the real estate of the defendant’s 
intestate, in the hands of his heirs at law; from which 
judgment, plaintiff appealed. We are, therefore, to con- 
sider that the latter judgment was not asked for by the 
plaintiff; the case does not so state, and we cannot sup- 
pose, in the absence of all evidence in the case, to the 
contrary, that he appealed from bis own judgment. 

This was an error on the part of the presiding Judge, 
for which the judgment must be reversed and the case 
remanded, that the plaintiff may take a jadgment quando, 
or against the land at his option, or neither. 


Rurrix, C.J. The question upon the case agreed de- 
pends simply upon the operation of the Act of 1829, on 
the plea of plene administravit. It enacts that the claim 
of a surety, who pays the debt, shall have the same pri- 
ority against the assets in the hands of the principal's 
executor, as belonged tothe demand of the creditor, 
which was thus discharged. Rev. Stat. Ch. 113, Sec. 4, 
The whole effect of that is to keep up the dignity of the 
debt, though paid, for the benefit of the surety, as it was 
in the hands of the original creditor. Chaffin v. Hanes, 
4 Dev. 103. This debt was due by note, and it never at- 
tained a higher dignity against the principal or his ad- 
ministrator. Until the administrator was sued, he could 
apply the assets to any other note or bond. After the 
suit brought and discontinued, he had the like liberty ; 
for, the case was then the same as if no suit had been 
brought. When sued on other specialties, the adminis- 
trator cou!d not defend the actions by pleading the former 
suit on this note, for it no longer bound the assets, and 
the pleas in the subsequent suits must state the assets 
truly at the time of the pleas. Clearly then, as the admins 
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istrator could not resist the recoveries of the other bond 
creditors, he would not have been liable to Harper for 
the assets applied to their discharge, had he brought a 
second suit on the note after those recoveries. The same 
rule is applied by the Statute to the debt in the hands of 
the surety, for whose benefit the dignity of the debt, ac- 
quired in the hands of the creditor, is retained, but is 
raised no higher. Upon these grounds I concur with my 
brother Nasu, that the defendant was entitled, upon the 
case agreed, to judgment on his plea of fully admin- 
istered. 

For the reasons given by him, I am also of opinion, it 
was erroneous, without a prayer to that effect, to give 
judgment in such a form as to compel the plaintiff to go 
against the lands descended ; and that, to that extent, the 
judgment must be reversed, so as to let in the plaintiff 
to take that judgment or one quando, at his election, 
And to enable him to proceed on either of those judg- 
ments the more conveniently, the case must be remitted 
to the Superior Court, so that the judgment may be en. 
tered there, in order that the sciert facias on it may issue 
from that Court, instead of this. 


Pearson, J. I concur in this opinion. 


Per Curiam. Remitted to the Court below. 
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Where a grant begins on a lake, and thence runs a certain course and dis- 
tance, then again a certain course and distance, then a third line a certain 
course and distance, thence “with the windings of the Lake-water to the 
beginning,” Held, that although the distance mentioned in the third line 
should fail before the Lake was reached, yet it must be continued to 
strike the Lake, and then the boundary be along the Lake. 

If the course of the third line would not go te the Lake, then from the 
termination of the distance on that line, a direct course must be taken 
to the Lake. 

A plat, annexed to a grant, cannot control the calls of the grant, where it 
does not lay down a natural boundary therein called for. 

The cases of Sandifer v.QFerebee, 1 Hay. 237, McPhaul v. Gilchrist, 7 
Ire. 179, Henly v. Morgan, 4 Dev. & Bat. 425, and Haughton vy. Ras- 
coe, 3 Hawks 21, cited and appsoved. 


Appeal from the Superior Court of Law of Hyde 
County, at the Spring Term, 1848, his Honor Judge Dick 
presiding. 

This was an action of ejectment, in which the plain- 
tiffs claim under the Acts of Assembly granting the va- 
cant swamp lands in the State to the Literary Board, 
and the defendant under a grant to one Solomon Smith, 
issued in the year 1786, 

The question in this case is upon the construction of 
the grant to Smith, which is mentioned in the plead~ 
ings. The description is this: “Lying on Pungo Lake, 
and beginning on the Lake side, at a place known by the 
name of the Old Landing, and thence South 80 poles; 
thence West 400 poles; thence North 80 poles; thence 
East 400 poles, with the windings of the Lake-water to. 
the beginning, as by the plat hereto annexed doth ap- 
pear.” The plat referred to is a parallelogram formed 
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by lines from the cardinal points, 80 poles by 400, and 
does not lay down any part of Pango Lake. The Court 
below non-suited the plaintiffs and they appealed. 


B. F., Moore, for the plaintiffs. 
J. H. Bryan and Shaw, for the defendant. 


Rurrix, C. J. The decision depends on the length and 
course of the third line, “North 80 poles.” It must be ex- 
tended, beyond the distance called for, tothe lake in some 
direction ; because the next line from its termination is 
described, as not only being “East 400 poles,” but, furthere 
more, as running “thence with the windings of the Lake- 
water to the beginning” on the Lake. For it has been 
decided in a great number of cases, so as to be settled in 
this State, that the mathematical calls in a deed must give 
way to those for visible objects capable of being identified; 
as, for example, marked trees, and, with yet more reason, 
natural boundaries, as they are called, such as rivers, or 
other streams, mountains, rocks, or other enduring monu- 
ments. Indeed the rule has been found to have been laid 
down in the Statute book itself, as early as 1715, in the 
provisions for resurveying prior patents; which direct 
that “the surveyor shall proceed by marked trees, if the 
same can be found, or by natural boundaries, if any men- 
tioned; and if there be not marked trees, then he shall 
follow the courses mentioned in the patent, so as the in- 
tention of the party first taking up the land may be ob- 
served as near as may be.” Jre. Rev. 1715, Ch. 29. The 
reason thus given makes it plain, that the rule rests upon 
a presumption, that there is less probability of a mistake 
having been committed in a line identified by marked 
trees or by a stream, than in one to be ascertained by the 
chain and compass merely ; and therefore, that, by hav- 
ing regard to those natural objects, the intention of the 
party will more probably be fulfilled than by respecting 
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the courses and distances only. Then, if the third line 
here, instead of being described as “North 80 poles,” had 
gone on further “to the Lake,” there could be no scruple 
in extending the line to the lake, though it be three or 
four times the distance. But in truth the calls, taken to- 
gether, amount substantially to that supposed; for, al- 
though the third line is, in itself, described by course and 
distance only, yet the line from its termination goes 
“thence with the windings of the lake to the beginning,” 
which necessarily carries the third line itself to the lake. 
Indeed the case is precisely the same as Haughton and 
Slade v. Rascoe and Gray, 3 Hawk. 21; in which one of 
the points was on this description: “then North 12 de- 
grees, East 530 poles, then along the thoroughfare tothe 
first station ;” and it was held that the line, North 12 de- 
grees, East 530 poles, went to the thoroughfare, and the 
next with the thoroughfare to the beginning. 

It was, however, argued at the bar, that the plaintiffs 
were entitled to judgment upon the case agreed, because, 
at all events, the patent did not cover all the land claimed 
by the defendant, inasmuch as the line was to go from 
the point, at which the distance gave out, the nearest way 
to the lake ; which is at a point considerably East of that 
where the third line intersects the lake, when extended 
due North. But the position is not. correct in this case. 
It would be true, if the third line, pursuing its course, 
would not touch the lake at all; for, in that case, after 
completing the distance called for on the third line, the 
lake, on which the land must be bounded, could only be 
reached by changing the course, and, then, the most di- 
rect course must be adopted, forasmuch as there can be. 
no other certain one. Byt neither course nor distance 
can be parted from further than the one or the other is 
necessarily controlled by other calls. In all other re- 
spects they stand, as if they were the sole terms of de- 
scription. Here the error in the distance—S0 poles—is 
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the only one which is apparent, and that is corrected by 
carrying the line to the lake. But as the line, when pro- 
tracted North, actually intersects the lake, that course 
must be pursued, because there is nothing to turn the line 
in any other direction. 

However the plat, annexed to a grant, may, in some 
cases, aid in the interpretation of ambiguous calls, it can- 
not have any effect in this case, since it does not purport 
to lay down the lake at all, although the accompanying 
description calls for it twice, and the Act of 1777 express- 
ly requires water courses crossed or touched, and other 
remarkable places to be set down. The omission renders 
it highly probable, that the plat was made without actual 
survey, and thus deprives it of whatever credit it might 
otherwise be entitled to. But, at all events, there is 
nothing on it which can prevent the lines, which call for 
the lake, from going to or with it. 


Pearson, J. I concur in this opinion. 


Nasu, J. The question raised in this case was decided 
in the year 1795, in that of Sandifer v. Ferebee, 1 Hay. 
237. The call of the third line, in that case, was “thence 
South to a White Oak, then along the river to the begin- 
ning.” The white oak stood a half a mile from the river, 
yet the Court decided, that the river was the boundary. 
In a very recent case the same point was decided, and 
that of Sandifer referred to and approved. McPhaul & 
Gilchrist, 7 Ire. 169. There the calls of the grant were— 
beginning at a red oak on Drowning creek, thence South 
three degrees West 179 poles to a pine, thence North 
eighty-seven degrees West 179 poles to a hickory, thence 
the courses of the Swamp to the beginning. The distance, 
called for in the third line, gave out before reaching the 
swamp, nor could any hickory be found, either at the ter- 
mination of the distance or at the swamp. Then the de- 

















62 SUPREME COURT. 





Pres’t and Direc’rs of Lit’y Fund v. Clark. 





cision was, that the swamp was the boundary, and con- 
stituted the back line tothe beginning ; and that the third 
line was to be extended toit. In each of these cases, the 
Court rested their decisions upon the calls of the grant. 
It was apparent, in the first case, that the river was in- 
tended to be the terminus, and the swamp in the latter, 
Those cases differ from the present only in the fact, that 
the grants in the former called for trees as corners, here 
there is nothing but course and distance. The calls of 
the Solomon Smith grant, under which the defendant 
claims, are as follows: lying on the East side of Pungo 
River and on Pungo Lake, beginning on the lake side 

and running thence South 80 poles, then West 400 poles, 
then North 8 poles, thence East 400 poles, with the wind- 
ings of the Luke-water to the beginning. If the third 
line stops, when the distance gives out, and you then rar 
directly tothe beginning, due East, it is manifest, the 
land will not touch the lake, except at the beginning 
point, and two important descriptions of the grant are 
described, to-wit, “lying on Pungo Lake” and “the wind- 
ings of the lake-water.” The grant has assigned to the 
third line three descriptions, the course, distance, and the 
lake. The latter, if called for, controls both the former— 
this is admitted. It is as much called for in the Smith 
grant, as it was in the grants in either of the cases cited, 
and those cases establish the law to be, that, in such a 
description, the natural object is sufficiently called for, to 
designate it as the boundary intended. Adopt the plain- 
tiffs’ construction, and the rule is reversed ; the artificial 
boundaries overrule and control the natural—the strong 
yields to the weak, the permanent tothe transient. The 
plaintiffs’ claim to the land, in question, rests on the Act 
creating a fund for the establishment of common schools, 
and an Act to drain the swamp lands of the State, and 
create a fund for common schools—the first part in 1825, 
the second in 1836. Rev, Stat. Chs. 66,67. It is cone 
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tended, that the third line of the Smith grant must stop 
at the end of the distance and that the home line must 
run directly West from that point to the beginning, and 
the plat, annexed to the grant, is adduced as proof, that 
it was so actually run. The plat is no part of the grant, 
and cannot control its calls, nor is there any evidence of 
an actual survey, according to course and distance, but 
if there was, it could not control the call for the natural 
boundary. Hurly v. Morgan,4 Dev. & Bat. 425, and 
many other cases. We see no error in the judgment of 
the Court below. 


Per Cusiam. Judgment affirmed. 


JOSEPH B. G. ROULHAC ws. JOHN WHITE 4 AL.* 


The declarations of a slave, at any particular time, as to the state of his 
health, are, from necessity, admissible in evidence. 

Whenever the bodily or mental feelings of an individual, at a particular time, 
are material to be proved, the expression of such feelings, made at or soon 
before that time, is evidence, of course subject to be weighed by the jury, 

The case of Clancy v. Overman, | Dev. & Bat. 402, cited and approved. 


Appeal from the Superior Court of Law, of Bertie 
County, at the Spring Term, 1848, his Honor Judge 
Serrze presiding. 

The action is in case, for fraud in the sale of a slave, 
named Jack. The plaintiff purchased the slave from the 
defendants, in January, 1842, and he died in the follow- 
ing Fall, of consumption. To show that Jack was un- 


sound at the time of the sale, the plaintiff produced a” 


Doctor Barron, who stated that he saw Jack in the Fall of 





*Nore.—The Chief Justice, being related to one of the parties, gave no 
opinion in this case. 
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1841, that his appearance, then, indicated to him, that his 
health was bad. In answer to his enquiries, Jack said, 
he then had asharp pain in his breast, and from the 
sickly appearance of his skin, and his hurried respiration, 
the witness had no doubt he was then laboring under the 
incipient stages of consumption. Dr. Armstead and Mr. 
Capeheart also saw the negro in the Fall or Winter of 
1841, while in the possession of White, one of the defen- 
dants, before the plaintiff bought him, and testified to the 
declarations of Jack, as to his then situation. The de- 
fendants objected to the admissions of the declarations of 
Jack at the time they were offered; the Court overruled 
the objection. The jury found a verdict for the plaintiff, 
and the defendants moved for a new trial, because the 
Court had admitted the declarations of Jack, and the 
Court overruled the motion, and the defendants appeale¢. 


Heath, for the plaintiff, submitted the following ar- 
gument: 

The only question is, whether the declarations of the 
slave were admissible as to his then state of health ; that 
such declarations are admissible, see Aveson v. Lord Kin- 
naird, 6 East. 188. Ist Greenleaf on Evidence, title 
Hearsay, pages 178,179. The slave is stated by the 
physicians to have been sick, and whenever “/‘he bodily 
or mental feelings of an individual are matcrial to be 
proved, the usual expressions of such feelings, made at 
the time in question, are original evidence.” “So also 
the representations by a sick person, of the nature, symp- 
toms, and effect, of the malady, under which he is labor- 
ing, at the, time are received as original evidence,” and the: 
fact that these representations were made “to a medical. 
attendant” even, does net exclude ther. Greenleaf ut 
Supra. 

That the declarations were made by a slave does not 
render them inadmissible ; that such declarations of a 
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slave are receivable, is sanctioned by this Court in Clancy 
v. Overman, 1 Dev. & Bat. 402. 
No counsel for the defendants. 


Nasa, J. There can be no doubt that his Honor was 
correct in admitting, as evidence, the declarations of the 
slave as to the state of his health, at the time they were 
made. The question was as tothe health of Jack be- 
fore and at the time of the sale. And whenever the bodily 
or mental feelings of an individual, at a particular time, 
are material to be proved, the expression of such feelings, 
made at or soon before that time, is evidence. Whether 
they were real or feigned, is for the jury to decide. 1Is¢ 
Greenleaf’s evidence, 178. Upon this principle it is that 
the declarations of a wife, made immediately after re- 
ceiving an injury, are receivable as evidence in an action 
by her and her husband—not to show who did the injury, 
but as to its extent. Thompson and wife v. Trevanion. 
Skin. Rep. 402. Inquiries by medica! men and the ane 
swers to them, are evidence to show the state of health 
of the individual—it is admissible from the very nature of 
the thing. Aveson v. Lord Kennaird,, 6 East. 188. So 
in an action for an assault and battery, what the plaintiff 
has said to his surgeon, of what he has suffered from the 
assault, is competent evidence. 1 Phil. 232. Such de- 
clarations made by a white man, then, are clearly ad- 
missible in evidence. Is the principle varied, when pro- 
ceeding from a siave? From the nature of the evidence, 
we think not. It is admitted from necessity, and as be- 
ing in the nature of pars res geste. In Clancy and Overa 
man, 1 Dev. & Bat. 402, the declarations of a slave wére 
adm‘tted in evidence. He had been bound apprentice to 
the defendant, to learn tle trade of a carriage maker, and 
the action was brought to recover damages, for not teach- 
ing him the trade ; the defence was, that the boy would 
not learn, and his declarations to that effect were ade 
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mitted; and the Court say, they are admitted, because 
they are evidence of his disposition and temper, which 
are the subjects of the investigation, and these cannot be 
ascertained except in that way. The case of Gray v. 
Young, 4 McCord, 38, is a direct authority. That was 
an action for breach of a warranty of the soundness of a 
slave. His declarations, that he had a pain in his side, 
by which the disease was detected, were held to be ad- 
missible. So in Turner v. Knox, 7 Munroe, the same doc: 
trine is held. The Act of Assembly, upon the subject of 
persons of color being witnesses against white persons, 
does not apply. 

We see, therefore, no error in the opinion, complained 
of, and the judgment is affirmed. 


Per Curtam. Judgment affirmed. 


DEN ON DEMISE OF THOMAS MORISEY vs. THOMAS HILL. 


The lien of a fieri facias upon the equitable interest of a debtor commences 
only from the time of its issuing, and not from its teste. 
The cases of Henderson v. Hoke, 1 Dev. & Bat. Eq. 119, and Hall y. Harris 


3 Ire. Eq. 239, cited and approved. 


Appeal from the Superior Court of Law of Duplin 
County, at the Spring Term, 1848, his Honor Judge Dick 
presiding. 

The lessor of the plaintiff claimed the premises as a 
purchaser of them as the lands of Harold Blackmore, un- 
der a judgment rendered against him and a fiert facias 
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bearing teste the 4th Monday of September, 1843. The 
execution was levied onthe 20th of October, and the 
land was sold in March 1844, when the lessor of the 
plaintiff purchased and took the sheriff’s deed and then 
brought this action. The plaintiff further gave evidence, 
that Sarah A. Pasteur was seised in fee of the premises, 
and by her agent, Alexander Stanford, contracted to sell 
them in fee to Blackmore on the 27th of April, 1841; for 
the performance of which, Stanford executed his cove- 
nant to Blackmore, and that Blackmore immediately en- 
tered into possession, and afterwards paid the purchase 
money. The plaintiff further proved, that in October, 
1843, Blackmore contracted with Hill for the sale of the 
premises to him in discharge of a debt which he owed 
Hill, and assigned to Hill Stanford’s covenant, but dated 
the assignment as of the Ist of July, 1843, in order that it 
might appear to have been made before the judgment 
recovered against Blackmore ; and that thereupon Black. 
more went out and Hill went into possession of the 
premises. 

Upon the foregoing case the defendant’s counsel prayed 
the Court to instruct the jury, that the plaintiff had no 
title and could not recover, But the court refused so to 
do ; and instructed the jury, if they found that Hill went 
into possession under Blackmore, that then the plaintiff 
was entitled to recover. For, that it would only be ne- 
cessary for the plaintiff to show the judgment and exe- 
cution, sheriff’s sale and conveyance to the lessor of the 
plaintiff, toenable him to recover against Blackmore, 
were he in possession; and that the same was sufficient 
to entitle him to recover from any person who went into 
pessession under Blackmore. The jury found for the 
plaintiff, and the defendant appealed from the judgment. 


W. Winslow, for the plaintiff. 
W. H. Haywood, and W. A. Wright for the defendant. 
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Rurriy,C. J. The instruction would have been correct, 
if Blackmore had been in possession at the time of the 
sale and the defendant had afterwards entered under him; 
for the privy in estate is bound by the estoppels, which af- 
fect the person under whom he derives the estate. So, too, 
it would be, if Hill went in after the day to which the 
exccution related; for a sale does not affect the lien of 
the execution, and the purchaser holds subject to it as his 
vendor did. But this case is not of either of those kinds, 
Blackmore was out, and Hill in possession at the time of 
sale. Then, as to the relation of the execution, the case 
is, that it bore teste as of September Term of the Court, 
but the plaintiff did not shew the day it was sued out, 
but only that it was levied on the 20th of October, and 
that the defendant purchased in October, but whether be- 
fore or after the 20th of October, the plaintiff did not es- 
tablish. That being so, it was erroneous to hold, that 
the plaintiff was entitled absolutely to recover. For 
Blackmore’s interest in the premises, being a trust, though 
liable to be sold under execution, Henderson v. Hoke, 
1 Dev. § Bat. Eq. 119, was not, like a legal estate, 
bound from the teste of the execution, but only from the 
time of execution served, under the Act of 1812. Hall 
v. Harris, 3 Ire. Eq. 289. It was incumbent on the plain 
tiff, relying on the lien of the fiert facias, to show, that it 
overreached the day of the defendant’s purchase—that 
is, supposing that purchase not to be fraudulent, as was 
assumed to be the fact inthe instructions. For, no doubt 
the defendant is at liberty to insist, that the debtor’s in- 
terest was not liable to the lien of the execution at the 
time of his purchase. For example, that he purchased 
the legal estate before the teste of the execution, or be- 
fore the delivery of a justice’s execution; and so, in like 
manner, that the debtor had sold and transferred the 
trust before execution sued, and that the trustee was no 
longer seised in trust for him, but for his assignee. This 
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was laid down in Hall v. Harris. But, in truth, the 
plaintiff here relieved the defendant from proving the na- 
ture of Blackmore’s interest by giving the proof himself. 
The case was, therefore, but the common one, in which 
both parties claim under the same person, and, for that 
reason, neither can deny the title of that person, and the 
question is simply, which of them derived the better title 
from their common vendor. 

The defendant’s purchase, certainly, operates only from 
the day it was in fact made. If it shall turn out, that the 
execution had then been issued, there is an end of the 
question, and the plaintiff must recover by force, simply, 
of its lien. But ifthe purchase was prior, the plaintiff 
can only recover by shewing, that it was not for the pay- 
ment of a just debt or other valuable consideration, or 
otherwise not bona fide, but fraudulent. 


Per Curtam. Judgment reversed and venire de novo. 


WILLIAM R. POOLE, CHAIRMAN, &c. vs. ANDREW COX & AL. 


When a term of office (as that of sheriff) is for more than one year, the bonds 
given for the faithful discharge of the duties of his office, at the time of the 
appointment, and the new bonds given from that time to time afterwards, 
are cumulative ; that is, the first bonds continue to be a security for the 
discharge of the duties during the whole term, and the new bonds become 
an additional security for the discharge of such of the duties as have not 
been performed at the time they are given. 

The cases of Bell v. Jasper, 2 Ire. Eq. 597, and Oats v. Bryan, 3 Dey. 451, 
cited and approved. 


Appeal from the Superior Court of Law of Wake 
County, at the Fall Term, 1848, his Honor Judge Dicx 
presiding. 
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This was a case agreed, and the following are the facts. 
James Edwards was elected sheriff of the County of 
Wake, for two years, commencing at August Sessions, 
1846, when he gave a bond in the penal sum of five thou- 
sand dollars, for the collection and payment of the Coun- 
ty, Parish, and School Taxes. At August Sessions, 1847, 
he executed a bond, for the same purposes, in the penal 
sum of five thousand dollars in conformity with the law 
requiring a renewal of his official bonds, and died about 
the 20th of September following, without having made 
any settlement for the said taxes or any portion of 
them. 

The sheriff, at his death, had collected, on account of 
said funds, the amount of seven thousand seven hundred 
and seventy dollars and eighty cents, (37770 86-100) of 
which the sum of ten hundred and ninety-five dollars and 
eighteen cents, (31095 18-100) was on account of the 
common school fund, and the residue for County and 
Parish taxes. On the 28th day of January, 1848, the 
plaintiff, William R. Poole, as Chairman of the Board of 
superintendants of common schools, having demanded the 
money, due that fund, of the defendants as sureties on the 
official bond of August 1847, and they refusing to pay 
the same, instituted this suit, by giving notice to them of 
an intended motion for judgment against them, at Feb- 
ruary Sessions, 1848, for the said sum of money; which 
was done ; a motion made, judgment of the County Court 
rendered therefor, and an appeal taken to the Superior 
Court, where the cause pended until this term. 

After the institution of this suit, an action was com- 
menced in the County Court of Wake on the bond of Au- 
gust, 1846, at the instance of the Trustees of the said 
three funds, and judgment confessed on the said suit for 
the entire peualty of the bond. tu-wit, five thousand dol- 
lars, ($5000.) At this term of the Court, the defendants 
pleaded, since the last continuance of the cause, the said 
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judgment of the County Court, in bar of the plaintiff’s re- 
covery. 

If, upon the foregoing case, the plaintiff, in the opinion 
of the Court, shall be entitled to recover, it is agreed, that 
he shall have judgment for the said sum of ten hundred 
and ninety five-dollars and eighteen cents, with interest 
from the Ist day of October, 1847; and if the opinion of 
the Court shall be with the defendants, then judgment of 
non-suit shall be entered. 

And the Court being of opinion that the plaintiff is en- 
titled to judgment, it is considered that the plaintiff re- 
cover against the defendants, the said sum of ten hun- 
dred and ninety-five dollars and eighteen cents, with in- 
terest from Ist day of October, 1847, and costs of suit. 
Appeal to the Supreme Court by the defendants prayed 
and granted, and without security, by consent. 

N. B. The judgment was rendered pro forma, by con- 
sent of parties. 


B- F. Moore, for the plaintiff. 
G. W. Haywood, McRae and Iredell, for the defen- 


dants. 


Pearson, J. We consider the principle well settled, 
that where a term of office is for more than one year, the 
bonds given, for a proper discharge of the duties of the 
office, at the time of appointment, and the new bonds 
given from time to time afterwards, are cumulative— 
that is, the first bonds continue to be a security for the 
discharge of the duties, as at first intended, and the new 
bonds become an additional security for the discharge of 
such of the duties, as have not been performed at the 
time they are entered into. 

This principle is deduced from two considerations. The 
new bonds are not required for the relief of the sureties 
upon the first bonds, but are taken for the benefit of those, 
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who may be concerned in the proper discharge of the du- 
ties of the office ; and when the office is to continue for 
more than one year, it was presumed that the bonds, ta- 
ken at first, might become insufficient from the insolvency 
of the sureties or other causes; hence the Legislature took 
the precaution to require new bonds to be given from 
time to time, and the Courts, in order to give effect to the 
intention of the law-makers, consider the new bonds not 
as taking the place of the old ones, but as additional 
thereto. 

Bell v. Jasper, 2 Ire. Eq., and other cases settle this 
principle as to the bonds of guardians. Oats v. Bryan, 3 
Dev. 451, settles this principle as to the bonds of Clerks. 
The same principle is applicable to the bonds of Sheriffs. 
We presume, the question would not have been raised, 
but for the fact, that formerly sheriffs were appointed 
annually, and then their bonds were not cumulative, for 
each appointment was a new office, and the sureties of 
one year were no more bound for the duties of a former 
year, when the same man was appointed a second time, 
than if another person had received the appointment ; but 
when the law was changed, so that the sheriffs are elec. 
ted for two years, and are required to renew their bonds 
annually, then the principle of cumulative bonds clearly 
applied. When there is the same reason, there is the 
same law. 

The counsel for the defendants attempted to take a 
distinction, between bonds, like the present, given at the 
expiration of the first year, for the collection of County, 
poor, and school taxes, and the then bonds of a sheriff; 
insisting that bonds, like the present, are prospective— 
that this bond, given in August 1847, was a security for 
the taxes collected in 1848, and the bond, given in Au- 
gust 1846, a security for the taxes collected in 1847. 

We are unable to see any ground for this distinction. 
The principle, which has been established, is, that the 
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new bonds are additional securities for the discharge of 
all such duties as have not been performed at the time 
they are entered into, as well such as have been com: 
menced, but are not completed, being “in fieri,” as those 
which have not been entered upon. In this case the du- 
ty of collecting, receiving and accounting for the taxes 
collectable in 1847, had been commenced, but was not 
completed, and it falls within the words of the bond, and 
within the principle above announced. 

The defence of a former judgment is wholly untenable. 
The parties, in this action, are not the same—the bond is 
not the same; and, by the case agreed, the damages, to 
be recovered in this action, are not the same with those, 
recovered in the other action, being merely the excess 
above what is covered by the former judgment, so that 
even if that judgment had been satisfied, there would be 


no bar. 


Per Curram. Judgment affirmed. 


CATHARINE G. MEARES vs. THE COMMISSIONERS OF THE 
TOWN OF WILMINGTON. 


A municipal corporation, which has authority to grade the streets, is liable 
to any damages which may accrue to an individual from having the work 
done in an unskilful and incautious manner. 

An action in tort will lie against a corporation. 


Appeal from the Superior Court of Law of New-Han- 
over County, at a Special Term in January, 1847, his 
Honor Judge Manty presiding. 

This was an action on the ease, to recover damages of 
the defendants for causing one of the streets in the town 
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of Wilmington to be cut down to the depth of four or five 
feet, by which the earth of acertain lot, lying on the 
said street, was caused to fall, bearing with it sundry 
brick walls on the said lot, and rendering it necessary to 
the plaintiff to be at great expense in reconstructing said 
walls, and either to grade down the said lot to its former 

zlative level with the street, or construct additional walls 
and steps, to render it as valuable to the plaintiff as be- 
fore the digging. 

The proof was, that the lot in question was a dwelling 
house lot, which had been occupied for the purpose of a 
dwelling house lot, with a house upon it, between twenty 
and thirty years, by the plaintiff and those under whom 
she claimed: That a fire occured, by which the said 
dwelling house, in common with many others in the town 
of Wilmington, was consumed, leaving a part of the walls 
of the house, which had been built for more than twenty 
years, still standing, and also a brick wall or fence which 
had been built some seven or eight years; and that, by 
the digging, which had been done under the direction of 
the defendants, the earth of the lot, which was a body of 
deep sand, had given away, and the walls of both kinds 
above mentioned had fallen, and that it had become nc- 
cessary, to enable the plaintiff to use the said lot as be- 
fore, to rebuild said walls, and also to grade down the 
said lot, or to build other walls to sustain the embank- 
ment, and put steps thereto; and that, to make the re- 
pairs and additions thus rendered necessary, the plaintiff 
had been compelled to lay out between fifteen hundred 
and two thousand dollars. 

The defendants shewed, that they, being Commissioners 
of the town of Wilmington, deemed it expedient to grace 
Chesnut and Front streets, shortly after the fire above 
mentioned, as they contended they were empowered to 
do by sundry Acts of Assembly, passed in relation to the 
town of Wilmington ; and had passed an order according- 
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ly to grade Front street ; and that, in pursuance of said 
authority and order, persons under their direction had 
proceeded to cut down Front and Chesnut streets, at the 
south eastern intersection of which streets the plaintiff’s 
lot stood, as described above. And they contended—lIst. 
That the plaintiff was not entitled to recover against 
them, thus acting under public authority, whether due 
caution was used or not. 

Secondly. That due caution had been used, and the in- 
jury to the plaintiff, if any, had heen the consequence of 
washing rains and not the natural result of the defen- 
dants’ acts. 

Thirdly. That the plaintiff, had, in fact, been benefited 
and not injured by the grading of the streets, in doing 
which the digging complained of by the plaintiff had 
been necessary. 

Fourthly. They insisted that the plaintiff was only en- 
titled to damages for the destruction of such superstruc- 
tures as had been standing twenty years, if to any dama- 
ges at all. 

The plaintiff insisted that the acts of the defendants 
were altogether unlawful, and that no proper authority 
had, at any rate, been given to grade Chesnut street ; and 
if lawful, it had been done in so unskilful or incautious a 
manner as to produce the injury complained of, and that 
she had sustained loss thereby to the amount stated 
above or more. 

His Honor charged the jury, that the acts of the defen- 
dants were lawful, provided they were done with ordin- 
ary skill and caution, and it was forthe jury to say, 
whether such ordinary skill and caution had been used; 
if they had not and injury resulted to the plaintiff for want 
of such ordinary skill and caution, she was entitled to re- 
cover, provided, further, that her injury had been the di- 
rect consequence of such want of skill or caution ; for, if 
the fall of her lot or walls had been the consequence of 
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high winds or washing rains as had been urged at the 
bar, and not the mere natural results of the defendants’ 
want of skill or caution, plaintiff would not be entitled 
to damages. But that, if in the main, they should find 
for the plaintiff, they ought to consider further, whether, 
upon the whole, the plaintiff’s lot had been increased in 
value by the defendants’ acts to the full amount of her 
injury, and, if so, she would not be entitled to damages ; 
and if the injury, if any, was greater than the increased 
value given to the lot by the defendants, then they should 
deduct such increased value from the amount of injury, 
and give to the plaintiff a verdict for such difference. 

A verdict having been rendered for the plaintiff for 
five hundred dollars damages, and a rule for a new trial 
having been discharged, the defendants appealed. 


Strange, W. H. Haywood, Meares and Iredell, for the 
plaintiff. 
Badger and W. A. Wright, for the defendants. 


Pearson, J. We think the charge of his Honor was 
fully as favorable to the defendants, as they had a right 
to ask. The whole of it is in their favor, except the in- 
struction: “That if, in doing the work, ordinary skilland 
caution had not been used, and the plaintiff was damaged 
thereby, she was entitled to recover.” 

It is true, his Honor did not instruct the jury, what 
would amount to ordinary skill and caution ; but no such 
instruction was asked for; and the defendants have no 
right now to except, because it was not given. 

Our consideration is, therefore, confined to the single 
instruction above stated. 

His Honor instructed the jury, that the acts of the de. 
fendants were lawful, provided they were done with or. 
dinary skill ard caution. He assumed that the defen- 
dants, as commissioners, were vested, by the several acts 
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of the Legislature upon the subject, with full power to 
cause the grading to be done, and to levy a tax upon the 
citizens of the town to defray the expense; and he put 
the plaintiff’s right to recover, upon the question, whether 
ordinary skill and caution had beer used. 

If the defendants had caused the grading to be done 
with ordinary skill and caution, and, by the erection of a 
substantial wall as the excavation proceeded, had so 
managed, as to prevent any caving in of the plaintiff’s 
lot, so that the damage, if any, would have resulted, not 
from a want of ordinary skill and caution, but merely 
from the fact, that, by reason of the grading, the lot was 
left higher above the level of the street, and, so, was more 
difficult of access, and, therefore, less valuable, the case 
would have presented a very grave question; and we 
are strongly inclined to think with his Honor, that the 
plaintiff would have been without remedy; for, as it 
was lawful for the defendants to do the work, if it was 
done in a proper manner, although the plaintiff was dam- 
aged thereby, it would be “damnum absque injuria,” and 
give no cause of action. To subject the defendants to 
an action for exercising in a proper manner power vested 
in them, by the sovereign authority, for the convenience 
of the public, would seem to involve an absurdity ; hence 
if the property of one is made less valuable by being left 
too high, and that of another is made less valuable by 
being left too low, the parties must submit to the loss for 
the convenience of the public; unless the law, authoris- 
ing the act to be done, contaius some provision for mak- 
ing compensation, as, in justice, it should do, whenever 
the work, although done in a skilful and proper manner, 
will be productive of special damage to an individual ; 
but there can be no provision made for damage, which is 
the result of a want of ordinary skill and caution in doing 
the work, as it cannot be anticipated, And this furnishes 
a strong argument for giving an action to recover damage, 











78 SUPREME COURT. 


Meares v. Com’rs of Wilmington. 


a i ee — 
- —_ 





which is the result of a want of ordinary skill and cau- 
tion ; although no action will lie, when the work is pro- 
perly done ; and the individual must submit to the dam- 
age, unless his case is specially provided for. It is ap- 
prehended, that there was error in not adverting to this 
distinction in the decision of some of the cases which 
were relied upon in the argument, and to which atten- 
tion will be called in the course of this opinion; for 
which reason it has been dwelt upon somewhat at length. 

The jury has found, that the defendants did not use or- 
dinary skill and caution in doing the work, and, as the 
plaintiff has been compelled to erect the walls, which 
proper skill and caution made it the duty of the defen- 
dants to have erected, in order to protect the lot from the 
effect of their act, it seems clear that she is entitled to 
recover. Suppose the case of two individuals: if one 
digs a ditch or cellar upon his own land, so as to cause 
the land of another to cave in, or walls of houses to fall, 
he violates the maxim, “one must use his own so as not 
to do damage to another,” and is as clearly liable to an 
action, as one who erects adam upon his own land and 
thereby ponds the water back upon that of another. The 
defendants insist, that, if the plaintiff had a cause of ac- 
tion, it is against them as individuals,‘and not in their 
corporate capacity, for, as they contend, a corporation 
cannot be sued in “tort.” 

It is true, that it was formerly so held, and the reason 
given in the books is, that the usual process in an action 
of tort, to-wit, the capias ad respondendum, could not be 
served upon a corporation. The law, however, has been 
settled to the contrary, and the idea, that corporations are 
less accessible, and less responsible to actions than indi- 
viduals, (which, by the bye, was one reason why corpor- 
ations have always been looked upon by the public with so 
much jealousy and so little favor,) has yielded to common 
sense, and has been held, ever since the case of Yar 
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borough v. The Bank of England, 10 East. 6, when the 
matter underwent a full discription, and all the objections 
to the action were satisfactorily disposed of, that corpor- 
ations were as liable as individuals to be sued in contract 
or in tort, or to be indicted. 

In the United States, the liability of corporations to ac- 
tions of tort is well settled; indeed the charters of alj 
corporations in this State, provide for the manner and 
name in which they shall sue and be sued, and no dis- 
tinction is made between actions in contract and in tort. 

We think the plaintiff had her election to sue the cor- 
poration, who did the work, or to sue the defendants 
as a corporation, in which capacity they procured the 
work to be done, and are liable for the damage done 
by their agent, under the rule respondeat superior. A 
superior is not liable for the wilful act of his agent, but 
is liable for the damage resulting from a want of skill 
and due caution in doing the work. 

If the work be done according to the directions of the 
superior, and the agent is sued and pays damage, he has 
his redress against the superior; if the work is done con- 
trary to the directions of the superior, and the superior 
is sued and pays damage, he has his redress against the 
agent. 

[t is not necessary to decide whether the action could 
have been maintained against the defendants as individ- 
uals. Certainly it is better for the defendants to be sued 
as a corporation ; for the question, how far they have a 
right to pay the damage out of the funds of the corporas 
tion, will be presented in a more favorable point of view, 
than if they had been sued as individuals. 

The defendants further insist, that, admitting that the 
plaintiff could maintain an action for the damage sup- 
posed, against a private corporation, as a rail road or 
canal company, yet no action will lie against them, they 
being a municipal or public corporation, for an exercise 
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of the power vested in them by the sovereign authority, 
for the convenience of the public; and contend for this 
distinction, because, in the former case, the act is done 
for the benefit of the private corporation, to enable it to 
make money for the individuals composing the corpora- 
tion; while in the latter the act is done for the benefit of 
the public at large. This distinction is taken in several 
cases cited in the argument for the defendants, and ap- 
pears at the first suggestion to be plausible, but will not 
bear examination, and is more fanciful than real. 

The inducement on the part of the sovereign to grant 
the power, is, in both cases the benefit which the public 
will derive. The inducement on the part of the grantees, 
to solicit and accept the grant of the power, is, in both cases, 
the benefit which the grantees will derive. 

When the sovereign grants power to a private corpor- 
ation, to construct a rail road, the grant is made for the 
public benefit, and is accepted because of the benefit 
which the corporation expects to derive by making mo- 
ney. So when the sovereign grants power toa municipal 
corporation to grade the streets, the grant is made for 
the public benefit, and is accepted because of the benefit 
which the corporation expects to derive, not by making 
money directly, but by making it more convenient for 
the individuals composing the corporation or town, to pass 
and repass in the transaction of business, and to benefit 
them by holding out greater inducements for others to 
frequent the town and thereby add to its business. The 
only distinction then, is, that in the one’ case money is 
received directly ; in the other, indrectly; but in both ca- 
ses the individuals, composing, the stockholders, and the 
citizens of the town, derive special benefit from the work, 
which is not shared in by the citizens of the State, and, for 
this reason, the corporation, in both cases, is at the ex. 
pense of making the work, and this is the surest test, by 
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which to find out for whose special benefit the work is 
done. 

The proposition contended for, on the part of the des 
fendants, is, that a public or municipal corporation is not 
liable to an action, for doing a work, which the law aue 
thorises to be done, and that individuals, sustaining loss 
thereby, have no redress, unless the law provides for 
compensation. This proposition is admitted, with the 
qualification. provided the work is done in a proper manner, 
and the only question is, isthe proposition to be thus 
qualified? Ithas been already suggested, as a reason 
for requiring the qualification, that compensation can be 
provided for loss, necessarily resulting from the work, as 
taking land for the location of a road or other loss which 
will result, ifthe work be done in the most proper and 
skilful manner, whereas compensation cannot be pro- 
vided for loss resulting from a want of skill and caution, 
for a want of skill and caution cannot be anticipated, at 
all events, the degree in which it will be wanting, can- 
not be known; it was also suggested, as a reason for re- 
quiring the qualification, that the distinction attempted 
to be drawn between a private and a public corporation, 
by which the one may be made liable in such case and 
the other not, was not tenable. It is now added, and 


seems to be conclusive in favor of the qualification, that 


the grant to do the work necessarily implies a condition, 
that the work is to be done in a skilful and proper manner, 
so that if the work be not done with ordinary skill and 
caution, the corporation has not acted in pursuance of 
the power vested in it; its act is not lawful, but is wrong. 
ful, and the damage sustained by an individual is “dam. 
num et injuria,” for which an action will lie. By way of 
illustration, power is given to a corporation to grade a 
street, by making an embankment across a valley, through 
which a small branch runs; is it not implied that the work 
is to be done in a skilful and proper manner by making 
11 
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a culvert, through which the branch can discharge itself 7 
_ or is the power unconditional, to make the embankment 
in any way that the corporation may see proper, to fill 
up the bed of the branch, make no culvert, and leave the 
‘water to pond back upon the lots above, unless the owners 
choose to be at the expense of making a culvert, even if 
it be lawful for them to do so, by interfering with a work 
which the sovereign has made it lawful for a eye te 
corporation to erect ? 
The bare statement of such a case is a sufficient argu- 
’ ment for requiring the qualification,)and yet it is, in-ef- 
~ fect, the case we have under consi ion, and we would 
without hesitation, decide in favor of the qualification 
upon the reason of the thing, unless the authorities have 
settled the law to the contrary too clearly to allow rq 
such a decision. 

The authority, mainly relied on as being directly in 
point, is a decision in the State of New York. Wilson v. 
the Mayor, &c., of the City of New York, 1 Denio, 595; 
It is admitted that this case, if correctly decided, is in 
point, but with proper respect we conceive that the de- 
cision was erroneous, and that it is not supported by the 
case of the Governor, §c., of Cast Plate Manufacturers 
v. Meredith, 4 Term Rep. 796, upon which the Court base 
their opinion. The error, it seems to us, is in holding 
that the power to do an act is unconditional; whereas 
we think there is always a condition implied, that the 
work shall be done properly. The case was: the plain- 
tiff owned a lot at the intersection of 40th street and the 
7th avenue ; the defendants having power to raise and 
grade the street and avenue, raised them eighteen inches, 
without making any drain or sewer, whereby the water 
from the street and avenue, and the adjacent lots, flowed 
npon the plaintiff’s lot and there remained in a pond, and 
could not flow off, because of the obstruction presented 
by the street and avenue so raised, and for the want ofa 
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drain or sewer. The plaintiff in his declaration alleged, 
that the work was done carelessly, and proved the facts, 
as above stated. The Court was of opinion that the action 
could not be sustained and the plaintiff was non-suited, 
assuming the broad ground, that the corporation was not 
liable for damage done to individaals, in the exercise of 
its power to raise and grade the streets, and without 
leaving the fact to be decided by the jury, whether the 
work had been done “carelessly,” and with a want of or. « 
dinary skill and caution, of which we think there was 
full proof. 

The case of the Governor, §c. v. Meredith, 4 Term Rep 
796, upon which the above case is made to rest, was this : 
The plaintiff owned a lot on High Ground street, upon 
which he had three ware-houses, with an arch and gate- 
way under one of them, leading from the street under 
and through into his yard behind, and used it for loaded 
wagons to pass from the street into the yard, for which 
purpose it was of sufficient height. The defendants, who 
acted under the authority of the commissioners of the 
town, who were authorised to raise and grade the streets 
by an act of Parliament, and who had previously taken 
a level and decided upon the height to which it was ne- 
cessary to raise the street opposite the ware-house and 
gate-way of the plaintiff, in strict pursuance of their di- 
rections, raised the street 2 feet and 1 inch ; whereby the 








- gate-way of the plaintiff was made so low above the 


street, that loaded wagons could not enter as before, and 
it became necessary to unload the wagons in the street 
and carry the articles through to the back yard. The 
arch could not be made higher without injury to the 
house. The special case, made after a verdict for the 
plaintiff, stated, as facts agreed, the facts above and also 
this farther fact: That the height to which the street 
was raised opposite “plaintiff’s gate, was necessary to 
make a regular inclined plane with a fall of one foot in 
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seventeen, and “the work could not be effected if done in 
any other way. The line, so made, was necessary and 
proper, and any alteration of the inclined surface of the 
street less material, was not sufficient to render the street 
safe for carriages.” 

Lord Kzwyon held, that neither the defendant nor the 
commissioners were liable for doing the work, although 
the plaintiff was thereby damaged, and put his decision 
upon this ground: “It does not seem to me, that the 
commissioners acting under this act, have been guilty of 
any excess of jurisdiction.” 

Butier, Judge, put bis decision upon the ground, that 
the act gave a particular remedy, by making provision 
for compensation, but inclined to concur with the Chief 
Justice, that the plaintiff would have been without reme- 
dy, if no provision for compensation had been made; 
concluding “that if the thing complained of was lawful, 
no action can be sustained against the party doing the 
act. In this case, express power was given to the com- 
missioners to raise the pavement, and, not having ex- 
ceeded their power, they are not liable to an action for 
having done it.” 

Grove, Judge, put his decision upon the provision for 


compensation, and expressed no opinion on the general 


question. 

Se that in this case the work was properly done, and 
no want of ordinary skill and caution was alleged. And 
the case of Wilson v. the Mayor, gc. of New York City, 
is placed in this predicament. If the work was properly 
done, then it is sustained by the above case, upon which 
it professes to be grounded ; but is not in point as an au- 
thority in the case now under consideration, where a 
want of ordinary skill and caution is expressly found by 
the jury. But ifthe work was not properly done, then, 
although in point, yet it is not sustained by the case above 
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The case of Bailey v. the Mayor, gc. of the City of 
New York, decided in the Supreme Court of that State, 
and reported 3 Hill 531, and again decided in “The Court 
for the correction of errors,” reported 2 Denio, 433, was 
also cited, not as a case in point, for the decision was a- 
gainst the corporation, but as recognising the exception, 
contended for, in favor of Municipal Corporations, by 
putting the case upon special grounds, which,. in the 
opinion of the Court, made it an exception to the general 
rule. 

The case was, that the plaintiff owned land, mills, &e., 
on Croton river, below the point where the defendants 
had caused a dam to be erected to turn the water out of 
the river, for the purpose of taking it to the City, in pur- 
suance of powers vested in them by the Act of the Leg- 
islatare: A freshet in the river carried away the dam 
and caused great damage to the plaintiff, by washing a- 
way his land, mills, &e. The plaintiff, in the Court be- 
low, offered to prove that the dam was negligently, un- 
skilfully, é&ec. constructed, by reason of which the dam 
was swept away, &c. The Judge below rejected the 
evidence and directed a non-suit. Upon an appeal to 
the Supreme Court, a new trial was granted; the Court 
being of opinion that, although as a general rule, a muni- 
cipal corporation is not liable to the action of an indi- 
vidual for acts done under a power vested in it by law; 
yet this case formed an exception, for although the pub- 
lic might derive a common benefit from the erection of 
the work, still the grant of the power was made for the 
private advantage and emolument of the corporation, in- 
asmuch as the water was to be sold; and so the corpora- 
tion was liable as an individual or a private corporation 
would be. Upon the second trial, the same facts being 
proved, the jury found for the plaintiff and assessed dam- 
age to $62,888 73. The case was then taken to the 
Court for the correction of errors, where the decision of 
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the Supreme Court was affirmed, and the Court, admit- 
ting as a general rule that a municipal corporation is 
not liable to the action of an individaal for acts done un- 
der a power vested in it by law, was of opinion that 
this case formed an exception; not upon the ground ta- 
ken in the Supreme Court, for making it an exception, 
bat upon a distinct and different ground : that the corpor- 
ation owned the.Jand, upon which the dam was erected, 
and was, therefore, liable for its improper construction. 
In both Courts, it was taken for granted, that the work 
was not properly done, and instead of coming to the same 
conclusion upon grounds so distinct and different, the two 
Courts might safely have adopted the common ground, 
that an/Act, which gives power to a corporation to do a 
certain work, implies that the work is to be done proper- 
ly; and hence, a corporation, whether private or muni- 
cipal, whether the act is done with a view to the receipt 
of money directly, or only for indirect or collaterai ad- 
vantages, and whether the land belongs to the corpora- 
tion, or is only to be used and kept up as streets, in any 
and all of these cases, is liable for any damage resulting 
from a want of ordinary skill and caution in doing the 


ms 


in it, for any damage, which necessarily results from the 
work, and does not depend upon the manner in which it 
is done. In such cases, individuals must submit to the 
loss, “salus populi suprema est lex ;” which maxim, soften- 
ed down, means that the interest of individuals must give 
way to the accomodation of the public. But as the max- 
im is somewhat harsh in its mildest sense, we are not 
disposed to extend its application, especially when no 
provision is made for cumpensation. 


Pen Curiam: ' Judgment affirmed. 
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DEN OF DEMISE OF ABNER SCOTT & AL. vs. JOHN B. SEARS. 


One of several lessors in an action of ejectment has a right to have his name 
erased from the declaration. 

He is liable to his co-lessors for his proportion of the costs, but if judgment be 
ultimately rendered ia favor of the plaintiff he is entitied to be re-imbarsed 
fer such proportion out of the costs recovered from the defendant. 


Appeal from the Superior Court of Law of Wake 
County, at the Fall Term, 1848, his Honor Judge Dicx 
presiding. 

The declaration of ejectment, in this case, was return- 
able to August Term, 1845, of Wake County Court, and 
contained bat one demise and that in the name of Scott 
and wife. At that term the defendant appeared, anden- 
tered into the common rule and pleaded not guilty. Upon 
motion of the plaintiffs by their attorney, they were per- 
mitted to amend their declaration by adding a count in 
the name of Ann Jones; and the counsel, on the demand 
of the defendant, produced a power of attorney from Ann 
Jones, authorising him to use her name for that purpose. 
Whereupon, the defendant’s counsel produced to the Court 
a power of attorney subsequent in date to that shown by 
the plaintiffs, authorising and empowering him to strike 
out her name from the declaration. Upon the motion of 
the defendant’s counsel the demise in the name of Ann 
Jones was stricken from the declaration. Whereupon 
the plaintiffs moved that she pay the costs, which was 
refused ; and the plaintiffs appealed to the Searene 
Court. 


G. W. Haywood, McRae and Miller, for the plaints. 
W. H. Haywood, for the defendant. 
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Nasa.J. The case is before us upon the interlocutory 
order, authorising Ann Jones to have the demise in her 
name erased from the declaration. If it was a matter of 
discretion in the Court, we have no authority to interfere 
with its exercise ; our only business, on appeals, is with 
the legal errors committed or alleged to be committed. 
We, however, consider it a matter of right on the part of 
Mrs. Jones. If she had been the only lessor of the plain- 
1iff, it cannot be questioned, she would have had the right 
to dismiss the action. We cannot perceive in what man- 
ner that right was taken from her, so far as the demise 
in her name was concerned, by its being joined in the 
declaration with one from Scott and wife. The demises 
are separate and distinct, and in no way dependent on 
each other. The motion here was similar in its charae- 
ter, to entering a nolle prosequi. Where a plaintiff per- 
ceives he cannot support his declaration in whole or in 
part he may enter a xol. pros , either to the whole or part 
of his cause of action. Tidd’s Pr. 681. 1st Ch. on Pl. 
609. 2nd Sellon’s Pr 458. Fray v. Fray, 2 Bl. R. 815. 
In this case Mrs. Jones did not, by withdrawing from the 
declaration the demise in her name, interfere with the 
action, as'to any right the other lessors of ‘the plaintiff 
had to prosecute it. We think there was no error in 
permitting the demise in the name of Mrs. Jones to’ be 
stricken from the declaration. 

But we think the Court ought to have made an order 
on this party for the payment of her share of the costs, 
incurred on the part of the plaintiffs. She gave an ex. 
press consent to a count in her name, and, although she 
cannot be prevented from discontinuing the action so far 
as it is hers, she is obliged, in common honesty, to pay 
the other lessors of the plaintiffs or their common attor- 
ney her aliquot part of all the costs. Jackson v. Stiles, 5th 
Cowen 419. For this reason the judgment must be re- 
versed, with directions to the Superior Court, to correct 
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the order appealed from, in the matter here pointed out. 
If the plaintiff should ultimately succeed, she will be en- 
titled to receive back the costs, so paid by her, out of 
those collected from the defendant. 


Per Corram. Ordered accordingly. 


JAMES CARROLL, ADM’R ws. EDWARD E. HUSSEY. 


Where an execution issues against A.and is levied bona fide on property in 
the possession of B, en chenllqqulenthal the:yidpelty' is Wealiy te REE 
action of replevin will not lie against the sheriff. 

The case of McLeod v. Oats, S Ire. 387 ,cited and approved. 


Appeal from the Superior Court of Law of Daplin 
County, at the Fall Term, 1848, his Honor Judge cua 
presiding. 

This is replevin for a slave, which the defendant a- 
vowed taking as sheriff of Duplin under a fieri facias 
from the County Court, against the property of Edward 
A. Houston. At the time of the seisure the slave wasin 
the possession of the plaintiff; and the only question at 
the trial was, whether the action would lie. A verdiet 
was taken for the defendant, subject to the opinion of 
the Court on that point ; and the Court afterwards gave 
judgment on the verdict and the plaintiff appealed: >: 


D. Reid and W. A. Wright, for the plaintiff,» 
W. Winslow. for the defendant, 
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Rorrm, C. J. In McLeod v. Oats, 8 Ire. 387, the case 
did not require the Court to go further than to say, that 
replevin would not lie against an officer for goods seised 
in the possession of the defendant in execution ; and the 
decision was confined to that point. But the reasoning, 
on which the opinion was adopted, embraces the present 
case also, in which the actual possession was not in the 
debtor. The rule, which is laid down by writers of high 
character, that goods taken in execution are not replev- 
iable; the want of precedents of such actions in the old 
books, and the very grave inconveniences which would 
arise from extending the action to property in custodia 
legis ; all concur in producing the conviction, that it will 
not lie in any case. It was argued for the plaintiff, that, 
if the goods seised be not the debtor’s property, the pro. 
cess is no justification, but the officer is a trespasser ab 
initio; and therefore that replevin as well as trespass 
eught to lie for such a wrongful taking. In the first 
place, that is a misapplication of the doctrine alluded to ; 
for it properly belongs to a case of abuse of process, 
which authorises the officer to do a particular act and in 
doing it he transcends his authority, and therefore no 
part of his act is justifiable. But execution against the 
goods of one person is no authority whatever for taking 
the goods of another ; and therefore the sheriff in such a 
ease is an actual trespasser from the beginning, and not 
merely by relation from subsequent mal-feasances. Be- 
sides, the argument is completely a petitio prineipit ; for 
it assumes that the goods belong to the plaintiff in re- 
plevin, whereas the controversy in such a case always 
must be, whose property they are; and therefore the en. 
quiry arises, whether this action, when brought against 
the officer, is a proper, convenient, and legal mode of 
trying that question. 

That the statate does not help the plaintiff was shown 
in the case before cited. But it seems, on the contrary, 
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to furnish an additional argument against any straining 
in favor of the action, which would create such impedi- 
ments to the execution of process; because, by the statate, 
the owner of the slave may bring replevin against the 

purchaser from the sheriff, which amply secares to him 
the slave specifically. 








Per Curiam. Judgment affirmed. 


EX PARTE MAKEPEACE 4 AL. 


Spinning machinery, used in a factory, constitutes a part of the improvements 
of real estate required to be assessed for taxation under our revenue laws. 


Appeal from the’Superior Court of Law of Montgo- 
mery County, at Spring Term, 1848, his Honer Judge 
Baier presiding. 

This was an application to reduce the valuation of a 

piece of land, assessed for taxation in Montgomery Coun- 
ty, for the year 1847. The case appears to be this: 
Samuel H. Christian was seised in fee of a tract of land 
on the Pee Dee river, and in the year 1845, entered into 
a contract of copartnership with George Makepeace to 
erect and work thereon a mill or factory for spinning 
cotton, to be driven by the water or river, on the follow- 
ing terms: Christian was to erect a suitable house, and: 
attach to it the machinery necessary to work the mill, 
such as a large water wheel, and other wheels, $c.;. and 
Makepeace was to furnish the spinning machinery, and 
fix it in the house so as to answer the purpose. The co- 
partnership was to continue ten years under the firm of 
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“The Swift Island Manufacturing Company.” A certain 
sum was to be paid annually by the firm to Christian for 
the use of the ground and house, and, then, the profits be 
divided between them ; and at the end of the term, Make- 
peace was to remove the machinery furnished by him. 
In 1846, the house was built and the large wheels, and 
the spinning machincry fixed in it, and the Factory put 
into operation ; and it so continued until the period for 
taking the tax list for 1847. The land was then given 
in by the firm, stating the Factory to be an improvement 
thereon; and the Board of Valuation valued the land 
with improvements thereon at $6000, including therein 
the value of the machinery for spinning, as well as the 
values of the land itself and of the mill house and of the 
other wheels and machinery, besides that more particu- 
larly called the spinning machinery. 


Upor the return of the list to the next County Court, 
Makepeace and Christian moved the Court to reduce the 
valuation, upon the ground, that the spinning machinery 
was not a part ofthe improvements on the land, and that, 
therefore, too high a valuation had been put on the pre- 
mises. On hearing the motion, it was established, that 
the spinning machinery itself was affixed to the floors of 
the building by iron bolts and screws, and that by re- 
moving the screws and bolts, the machinery could be de- 
tached from the house and taken away without injary to 
the said machinery or the house. The Court refused to 
reduce the valuation. 


Makepeace and Christian then took up the case by 
certiorari to the Superior Court; and it was there held, 
that the machinery for spinning was not subject to taxa- 
tion ; and the order of the County Court was quashed and 
a procedendo awarded to that Court to reduce the valua- 
tion of the land and improvements, by deducting there 
from the value of that part of the machinery... From the 
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decision an appeal was allowed to the Solicitor on be- 
half of the State and County. 


Winston, for Makepeace. 
Iredell, for the County. 


Rurrm, C. J. The question is, whether the machinery 
for the spinning of the cotton, separate from the wheels 
which set it in motion, is no part of the “improvement” 
on the land, and, so, exempt from taxation; or whether 
the house, the main water wheel and other wheels, and 
the spinning machinery, constituting together the Fac- 
tory, be not, as a whole, such an improvement on the land 
as to be liable to assessment, within the meaning of the 
revenue laws. The opinion of the Court is, that it is thus 
liable. 

Formerly land was not taxed ad valorem in this State, 
with the exception of town lots. But since 1814, the land 
tax has been laid according “to its value, including im: 
provements thereon.” Rev, Code, Ch. 872. The term 
“improvements” had been before applied to town lots as 
subject to taxation according to their value. Jred. Rev, 
* * 1784, Ch. 1; and it must have meant the buildings 
on them. Under various Acts since 1814, the owners of 
land gave in their lists, describing the situation and num* 
ber of tracts and the quantity, and affixing also the value 
of the land and the improvements. But in 1836, it was 
enacted, that the value should not be given in by the 
owner; but that a board of valuation, constituted of a 
justice of the peace and two freeholders, should upon oath 
ascertain the cash value thereof and return it to the 
County Court, subject to correction there, at the instance 
of persons aggrieved by too high a valuation. By the 
first section of the Act, the tax is laid on the land with 
improvements thereon. Probably different views were 
taken on the point, what constituted “improvements” in 
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different parts of the State, to the prejudice of the revenue, 
so as to give occasion for the Act to provide for the re- 
assessment of land in 1846, ch. 75. That enacts that the 
board of valuation for 1847, should ascertain on their own 
view or the oath of witnesses, as accurately as practica- 
ble, the cash value of land with improvements, and that 
they should annex to their return an affidavit, that the val- 
uations of the land with improvements thereon are, in 
their judgment and belief, the actual value thereof in 
eash. Although the Legislature has in no one of the Acts 
defined what are the improvements on land, which are to 
be taken into consideration in sctting a value upon it, 
either by the owner or the board of valuation, yet it seems 
manifest that the term was used in all the Acts with the 
intent to embrace all such buildings and erections as add 
to the value of the estate and would pass as a part of it 
under a sale and conveyance. Hence dwelling houses, 
barns, granaries, stables and other farm buildings, houses 
of business and trades, such as shops, ware houses, tan- 
neries, vats, mills and the like, must certainly come withe 
in the description of improvements on land. With re- 
spect to mills, the Court is quite clear in holding, that 
whatever is parcel of one of any kind, whether a saw or 
grist mill, a carding, spinning, or weaving mill, forms a 
part of that improvement on the land, and for the time 
being is to be taken into the estimate of its value for the 
purposes of taxation. The rules respecting the right to 
fixtures of the character of this machinery, as between 
landlord and tenant, or between the owners of a particu- 
Jar estate and the remainder men, can have, it is conceived, 
but little application to the point in this case. Our en- 
quiry is, how are these fixtures to be regarded, as to their 
nature, when the premises and fixtures are in the posses- 
sion and enjoyment of the legal owner of the land itself. 
if Mr. Christian were the sole and absolute owner of the 
Factory and occupied it, then, undoubtedly, every part of 
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the machinery, whether that more especially called the 
spinning machinery, or the large water wheel or other 
wheels by which the works are moved, would form a part 
of the realty. Trespass guare clausum fregit would lie 
for an injury to any part of it, and no one would think of 
bringing trespass de bonis asportatis in such a case. A 
constable could not enter the mill with a ft. fa. and de- 
tach the frames and other parts of the spinning appara- 
tus from the house by taking out the bolts and screws 
which confine them, and sell them as personal chattels. 
This machinery seems for many purposes of the same 
character with the skreens, bolting chests, mill-stonee, 
and the other apparatus in the grist mill; and precisely 
of that character for the purposes of this case. It forms 
parcel of the cotton mill or factory as the others do of the 
grain mills, and, without some reservation, would pass 
by a conveyance of the mill; and, consequently, ought 
to form parts of the mill for taxation. It is of no conse. 
quence, that the contract between the parties authorises 
one of them at a future period to sever the machinery 
from the house and carry it away. When thus severed, 
or, perhaps, when the time of severance shall have come, 
it may be regarded as exclusively the property of him 
who has the right to remove it, and consequently would 
then be reckoned personalty. But at present the land, 
with the house on it and the machinery attached to it, is 
occupied by these two persons as the temporary owners 
of the whole, who are to give in the land with the im. 
provements for taxation ; and while they thus occupy it, 
they ought to give it in prec'sely as the sole owner in fee 
would. te ase 
The Court is, therefore, of opinion, that the order of 
the Superior Court was erroneous and must be reversed ; 
and that the original order of the County Court should 
stand: which must be certified to the Superior Court, 
to the end that a writ of procedendo may thence issue to 











SUPREME COURT. 


Patterson v. Bodenhamer. 





—<—$___. 





the County Court, where the tax books remain, in order 
that those books may be duly and finally settled in this 


respect. 


Per Curiam. Ordered accordingly. 


JOHN PATTERSON vs. WILLIAM BODENHAMER & AL. 


A. by a verbal contract, agrees to convey a tract of !and to B. upon condition 
that B. would erect a house upon it. Before this was done C., levies an 
execution he had against B. upon his interest in the land. A. then con- 
veys the laud to D. and with a view of overreaching C.’s, execution ante- 
dutes the deed. Held, that the mere antedating the deed did not make it 
fraudulent and void. Held, secondly, that B., having only a parol con- 
tract forthe sale of the land, had no equitable claim against A. which 
was liable to execution under our Act of Assembly subjecting equitable in- 


terests in land to sale by execution. 
The cases of Henderson v. Hoke, 1 Dev. & Bat. Eq. 138, and of Thorpe v 
Hicks, \ Dev. & But. Eq. 617, cited and approved. . 


Appeal from the Superior Court of Law of Guilford 
County, at the Fall Term, 1848, his Honor Judge Ca.p- 
WELL presiding. 

The action is in trespass, to recover damages for in- 
jury to land. The circumstances of the case are as fol- 
lows. In 1843, a man by the name of Lamb agreed, 
verbally, to convey the land in question, of which he was 
the owner, to William Patterson, upon condition that he 
would put a house uponitand finish it Before that was 
done, McConnell and Lindsay obtained'a judgment a- 
gainst Wm. Patterson, and in the month of July, 1843, 
caused the execution which had issued on the judgment, 
to be Jevied on the land. An order of sale was .ob- 
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tained at August term, 1843, and under the venditioni ex- 
ponas, it was sold in November, and the defendant, Boden- 
hamer, became the purchaser. In order to defeat the 
levy, Lamb, by the directions of Wm. Patterson, conveyed 
the land in August, 1843, to John Patterson, the piaintiff, 
who was the father of William, but dated it so as to over- 
reach the levy. The trespass consisted i removing _ 
house from the land. 

The presiding Judge charged the jury, that if the deed 
to John Patterson was antedated for the purpose of over- 
reaching the levy of the execution, it would be a fraud 
on the part of the plaintiff, and such an one as would 
vitiate and defeat his right to recover. 

Under the charge of the Court, the jury found for the 
defendant and the plaintiff appealed. 


J. T. Morehead, for the plaintiff. 
~ Tredell, for the defendant. 


Nasa, J. We think his Honor erred. We do not be- 
lieve the antedating the deed, as stated in this case, did 
have the effect of making it void. The date of the deed 
is not an essential part of it. It is customary to insert 
one in every deed, as one and the most certain mode of 
showing when it took effect—and prima facie, it is evi- 
dence of the time of delivery—but, like all such evidenée, 
may be contradicted. Buta deed is good without any 
date, or with an impossible one, for it takes effect from 
the delivery, and only from that time. The date, insert- 
ed, is, however, so far a part of the deed, that if, after its 
delivery, it be altered by any person claiming an interest 
under it, without the knowledge of the grantor, or, in vase 
of a bond, of the obligor, it is rendered utterly void, and 
this, because it ceases to be the deed of the person exe- 
cuting it. It is considered, by the law, out and out a for- 
gery. ‘In this case, the title of the land, in question, was 
13 





SUPREME COURT. 
Patterson v. Bodenhamer. 


in Lamb, and he made the deed to the plaintiff, and, 
though the object or purpose, for which it was ante-dated, 
was a dishonest one, still, between them, it was valid 
and passed the title to the plaintiff, at least so far, as to 
enable him to maintain an action of trespass against a 
wrong doer, and such we consider the defendant. He, 
doubtless, acted under the belief, that his title to the land 
was good, but it was not so. Wm. Patterson, his debtor, 
had no such interest in the land as was subject to an exe- 
eution. So far as the case discloses the facts, he never 
was in possession. Lamb had verbally promised he would 
convey the premises to him, upon certain conditions with 
which he had not complied. But in addition to this, his 
contract was void, being in parol. Rev. Stat, Ch. 50, 
Sec. 8. If it had been in writing. and he had complied 
with its terms, so far as they were conditions precedent 
to be performed by him. he could have enforced a con- 
veyance of the legal title from Lamb, and, therefore, 
would have had such an interest, under the lst section of 
the Act of 1812, as would have been liable to the fi. fa 
That Act is not confined to express trusts, but extends to 
all cases, in which any person is, in any manner, seised in 
trust for a defendant in an execution, as in the case of 
sale by articles in writing, where the vendee has paid 
the purchase money and done all the acts, to be perform- 
ed by him. Henderson v. Hoke, 1 Dev. & Bat. Eq, 138. 
Several cases in this Court establish the doctrine, that 
the Ist section of the Act of 1812, extends to no trust, 
where the cestui que trust has not a right to call. en 
immediate conveyance of the legal estate. 

Hicks, 1 Dev. & Bat. Eq. 617. If the purchase by 
defendant conveyed to him the legal tithe, then he would 
hold it. under the Ist section of the Act, discharged. of 
any claim by Lamb, for that section acts upon the estate. 
In whatever way we consider the case, William Patter. 
son had not such interest in the land as could be reached 
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by an execution at law, and the defendant acquired noth- 
ing by his purchase, and in removing the house was a 
mere wrong doer, and liable to the plaintiff in damages. 


Per Curiam. Judgment reversed and a venire de novo 
awarded. 


JOEL E. HORNE & AL. ve JAMES HORNE ¢ AL. 


If a testator knows what he is doing and to whom he is giving his property, 
his mental capacity is sufficient to enable him to make a will. 

The domicil of origin of a person continues until he acquires another, by ac- 
tual removing to another country with the intention of remaining in the 
latter altogether or for an indefinite period. 

Two things roust concer to constitate & domieil; firs, residence, and, sqoond- 
Ty, the intention to make it a home. 

And if these two coucur, it makes no difference how short his residence may 


_ be in the new domicil. 
The case of Plummer v. Brandon, 5 Ire. Eq. 190, cited and approved. 


Appeal from the Superior Court of Law of Anson 
County, at the Spring Term, 1848, his Honor Judge 
Bamey presiding. / 

This was an issue of devisavit vel non upon. 9 paper 
writing. offered for probate by the plaintiffs, as the last 
will and testament of Joel Horne, deceased, in which par 
per. writing, the said plaintiffs were named as executors 
and only legatees, Three objections were raised by the 
defendants, to-wit : 

Ist. That the supposed testator was not of suficient 
ie nc la an aie rng 
mind and memory. 
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2ndly.. That if not actually incapable of making a will, 
he was unquestionably a man of very feeble intellect, 
and executed his- paper writing under influence and 
through fraud and circumvention. 

Srdly. That the supposed testator was domiciled. in 
Chesterfield District, South Carolina, and not in Anson. 
County, North Carolina, at the time of executing said pa- 
per writing; and that the paper writing was not execu- 
ted according to the laws of the former State. 

Upon the first point, one of the subscribing witnesses 
testified fully to his belief of the sanity of the supposed 
testator at the time of signing the said paper writing, and 
the proof of the factum and subscription by two witnesses, 
according to the laws of North Carolina, was full, al- 
though the second subscribing witness said that he had 
no distinct opinion whether the supposed testator was 
sane or not—he having but little means of judging, hav- 
ing never seen him until called upon to witness his will, 
though he discovered nothing to make him doubt his sani- 
ty. Other witnesses, on the part of the plaintiffs, testified 
to their belief of his capacity to make a will, though all 
concurred in the belief that he was a man of weak un- 
derstanding. One witness testified that three or fout 
years before, the testator had expressed a purpose to give 
h's property to the plaintiffs, who are, in fact, the only 
legatees in the will; and several of the witnesses spoke. 
of his intention to give a part of his property to the natn. 
tiff, Joel E. Horne, together with others, and this at dif- 
ferent times. On the part of the defendants, four wit- 
nesses proved, that he was, in their judgment, incapable 
of making a will; and of these were his attending phy- 
sician, and two persons, who had for some time resided 
in the same house with him. It was in proof, that he 
had 16 or 17 slaves: That one of them had great in- 
fluence over him: That he had many relations equally 
near with the plaintiffs, to several of whom he had ex- 
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pressed his intention of giving property, as well as to the 
plaintiff, Joel E. Horne, and to one witness his intention 
to give his property to other relations, as near as Joel E. 
without mentioning him at all, and at another time a de- 
termination to make no will at all. The supposed testa- 
tor was a native of Chesterfield District, South Carolina 
where he had resided all his life, until a few weeks be 
fore his,death, upon the part of the same plantation, on 
which he had been born, and where both his parents had 
lived and died and were buried: that he lived in a very 
uncomfortable way among his negroes, without any white 
family, having never married: that his farm was small 
and poor, and his slaves were so unproductive as to ren- 
der it necessary for him to borrow money, which was 
furnished him to some extent by Joel E. Horne: that 
when 36 years of age, he fell into a very bad state of 
bodily health, and was advised by his physician to seek 
a place where he would be more comfortable: that ac- 
cordingly, upon the invitation of Mrs. Worley, wholived 
in North Carolina, near the line, as was the residence of 
the testator in South Carolina, he went to her house, 
where he remained a few weeks and became discontent- 
ed, but while there, proposed to young Mr. Worley, her 
son, to bring his slaves to Mrs. Worley’s, work them upon 
the farm, and make some division between them of the pro- 
fits; but young Worley declined the arrangement, saying, 
that his negroes were unmanageable, and he did not 

to have any thing to do with them. He was then removed 
to Nancy Horne’s in South Carolina, she being the widow 
of his brother, Thomas Horne, who had several children, 
and while there was kindly treated, for which he 

sed himself grateful, us well as for that at Mrs. Wor 

and to one or two witnesses expressed his intenloa, a 
rewarding them in his will, although at the time of m 
ing his will three or four weeks afterwards, he exp 
himself dissatisfied with them, and determined to give 
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them nothing. Within a few days after his coming to 
Mrs. Nancy Horne’s, he was removed, together with his 
slaves, by the plaintiff, J, E. Horne, to the plaintiff, Wm, 
Horne’s, in Anson County, North Carolina, early in De- 
cember. Before leaving South Carolina the last time, he 
observed to a witness, that his place was too poor for him 
to live on: that he had rented Wm. Horne’s old place in 
Anson County N. C., where he was going to make a crop, 
and Joel E. Horne was going to superintend his hands ; 
to another witness he said, he was going to stay awhile, 
but would return again ; to the subscribing witnesses to 
the will, he said, he was about to rent, or had rented, 
Wm. Horne’s old place, and Joel E. Horne was to super- 
intend his affairs. The witness was not clear whether 
he said he had rented or was abouttorent. On the 14th 
of December the will was executed, and after that day, 
no witness deposed to having seen him, though it is _be- 
lieved he died about Christmas following the making of 
the wil], but whether at William Horne’s residence, or at 
the place spoken of, as having been ronted by him, did 
not appear, nor did it appear whether he or any of his 
slaves had ever been on the William Horne old place. 
His will was proven in common form at January term, 
1841, being the next term of that Court after his death, 
which occurred on the second Monday of January. There 
were but two subscribing witnesses to the will, and it 
was proved that by the law of South Carolina, three were 
necessary to a will, either of realty or personalty. 

His Honor charged the jury, that, if they believed the 
evidence touching thc paper writing, it was duly proved 
according to the laws of North Carolina, and they should 
find it to be the last will and testament of the testator, 
Joel Horne, deceased, unless one of the three objections, 
raised by the defendants, existed in fact, the first of which 
was that the supposed testator, Joel Horne, was not of 
sound and disposing mind and memory. 
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Upon this point, the Court informed the jury, that it 
was in evidence that Joe) Horne was always a man of 
weak intellect, and especially during his last illness: 
That weakness of mind was not itself a valid objection, 
as the law did not undertake to weigh the size of men’s 
intellects: that it did not require that he should be a wise 
’ man: that, if he was between the wise and foolish sort, 
although he inclined rather to the foolish, he was, in law, 
capable of making a last will and testament: that toen- 
able a man to make a disposition of his property by last 
will and testament, he must do it with understanding and 
reason ; and that if the jury should be satisfied that, et 
the time of executing the paper writing, Joel Horne had 
not understanding and reason, they should find a verdict 
against the will: that if the supposed testator knew 
what he was doing at the time of making the supposed 
will, and that he was giving his property to the plaintiffs, 
and that they would be entitled to it, provided the forms 
of the law were complied with ; then they should find in 
favor of the will. As to the second objection, the Court 
instructed the jury, that, if they should be satisfied, that 
the plaintiffs or either of them, or his negro woman Han- 
nah had had such control and dominion over the supposed 
testator, and had exercised that control and dominion il- 
legally and fradulently, in the disposition which he had 
made of his property, then the paper writing offered for 
probate would not be his will, but the wiil of those exer- 
cising such improper influence, and, if they should be sat- 
isfied, that that was true, in this case, they should find 
against the will. But, although the jury should be satis- 
fied that there had been importunity and persuasion on 
the part of the plaintiffs, or either of them, or the negro 
woman Hannah, and the supposed testator had yielded 
to such importunity and persuasion because he was con- 
vinced it was right, it would not render the will invalid. 
Bat if the importunity was so great that the testator was 
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too weak to resist its influence, and his free agency was 
taken away, then they should find against the will. 

As to the third objection, the Court instructed the jury, 
that a man’s residence prima facie was his domicil, that 
wherever his residence was, there was his home, his 
domicil, prima facie, but not being conclusive, it was sus- 
ceptible of explanation ; that residence and domicil were 
not convertible terms: that a man might have his resi- 
dence at one place, and his domicil at another ; and that 
the domicil of origin continues until it is changed for 
another, that the testator’s domicil of origin was in South 
Carolina, and it continued still to be in South Carolina, 
nless it was proved that he had changed it; that if he 
had left South Carolina for this State for a temporary 
special purpose, not with a view of making it his home, 
hat of returning to South Carolina, then he had not lost 
his original domicil, and of course, had not acquired a new 
one here, and if they should so find, then they should ren- 
der a verdict against the plaintiffs, because the will had 
not been proved according to the laws of South Carolina, 
but if they should be satisfied from the evidence, that the 
testator had abandoned his home in South Carolina, and 
come to Anson County in this State, for the purpose of 
settling there either permanently or for an indefinite time, 
although he had not consummated that purpose, but was 
prevented from doing so by death’s overtaking him, his 
domicil would be in this State. 

~The defendants’ counsel then requested the Court to charge 
the jury, that if the supposed testator was so deficient in 
memory, as not to remember who his relations were, as 
appeared must be the case from his speaking but a few 
days before of giving them his property and now not mer- 
tioning them at all, he was incapable of making a will. 
The Court refused so to charge, but told the jury, that if 
he tnderstood what he was doing when he made the will, 
80 as to know he was giving his property to the plaintiffs, 
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he had such a sound and disposing mind as would enable - 
him, in law, to make a will. A verdict having been re- 
turned in favor of the plaintiffs, and a rule for a new trial 
having been discharged, the defendants appealed to the 


Supreme Court. 


Iredell, for the plaintiffs. 
Strange, for the defendants. 


Nasu, J. This was an issue of devisavit vel non to try 
the validity of a paper writing, purporting to be the last 
will and testament of Joel Horne, deceased. 

Three objections were made by the defendants, the 
caveators. First, that the deceased had not mental ca- 
pacity. Secondly, if he had, his mind was so weak that 
he was easily influenced, and executed the paper under 
influence and through fraud and circumvention: And 
thirdly, that the supposed testator was, at the time he 
executed the paper, a citizen of South Carolina, and had 
his domicil there, and that the paper writing was wit- 
nessed by only two subscribing witnesses, whereas by 
the laws of that State, three were necessary. 

The defendants’ counsel then requested the Court to 
charge the jury, that if the supposed testator was so de- 
ficient in memory, as not to remember who his relations 
were, as appeared must be the case, from his speaking 
‘but a few days before, of giving them his property, and 
now not mentioning them at all, he was incapable of 
making a will. The Court refused so to charge, but told 
the jury, that if he understood what he was doing when 
he made the will, so as to know that he was giving his 
property to the plaintiffs, he had such a sound and dis. 
posing mind as would enable him, in law, to make a 
will. 

In his charge, the presiding Judge went fully into the 
evidence, upon each question raised in the cause, and it 

14 
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was fairly left to the jary. Upon the questions of law, 
embraced in the first and second objections, although his 
Honor might have been more explicit, we think he was 
sufficiently so, and that the charge, in those particulars, 
was substantially correct. As to the mental capacity of 
Joel Horne, his language is, “that if the suppcsed testatcr 
knew what he was doing, at the time of making the said 
supposed will, and that he was giving his property to the 
plaintiffs, and that they would be entitled to it, provided 
the forms of the law were complied with, they should find 
in favor of the will.” We do not see that the defendants 
have any right to complain of what is here laid down. 
If the deceased had the portion of mental capacity, here 
required, he had such a mind and memory, as the law 
required, to enable him to dispose of his property by will. 





As to undue influence, or the papers being obtained from | 2 


the deceased by fraud and imposition, there was no evi- 
dence whatever to sustain the objection and his Honor 
ought so to have informed the jary. 

The instructior, asked for by the eounsel of the defen- 
dants, was not such as the Court could give. Itrequired 
the Judge to pronounce an opinion upon a matter of fact 
—to-wit: “that a few days before making his will, the 
deceased spoke of giving his property to his relations, and 
now rot mentioning them at all.” Whether he had se 
spoken was a fact, te which the jury alone could respond. 
We think, therefore, the instruction was properly refused. 
Where instructions are prayed, if granted, they must be 
put as the counsel requires, otherwise they are not what 
he demanded. 

We concur with his Honor in his instruetions to the 
jury, upon the third objection. It is unquestionably true, 
that if Joe} Horne was, at the time the paper writing 
was executed, still domiciliated in South Carolina, it 
would not be a good will in North Carolina. For it had 
not the requisite number of witnesses, there being but 
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two and the laws of South Carolina requiring three. . It 
was important then to ascertain whether, under the cir- 
cumstances detailed by the witnesses, the deceased had 
acquired a domicil in this State, and thereby lost that of 
origin. On the part of the plaintiffs it was contended 
such was the fact, and on that of the defendants that the 
origin of birth still continued. After stating to the jury 
the facts bearing on this point, the Court left the intent, 
with which Joel Horne had come to this State, as a mat- 
ter of fact for their inquiry. Upon the law he instructed 
them, that South Carolina, being the domicil of origin te 
the deceased, it continued so until he had acquired an- 
other; it could not be lost until then. And, to enable 
them to come to a proper conclusion, he instructed them, 
that if the deceased had left South Carolina and come to 
this State with a view to a temporary purpose, and with 
the intent, when that purpose was served, to return to 
his native State, he had acquired no domicil here, but if 
he had come to this State with the intent to live permas. 
nently in it, he had acquired a domicil here, and lost it in 
South Carolina, and the will was executed with the forms 
entitling it to probate here. To this charge wesee no 
just exception. The domicil of a testator must govern 
the form, in which a will is executed. 

The term domicil, in its ordinary and familiar use, 
means the place where a person lives, or has his home’;. 
in a large sense, it is where he has his true, fixed, and 
permanent home, to which, when absent from it, he in 
tends to return, and from which he has no present purs 
pose to remove. Two things, then, must coneur to eon 
stitute a domicil—first, residence, and second, the inten- 
tion to make it a home—the fact and the intent. In this 
case Joel Horne had a domicil in South Carolina—a 
domicil of origin, which continued up to a short period 
before his death, and up to that time, unless he had lost 
it, by acquiring a new one in this State. This was the 
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point to be decided by the jury, and to it their attention 
was drawn by the Court. There was one circumstance, 
which, we think, was nearly conclusive upon the ques- 
ticn—it is, that the deceased himself considered North 
Carolina his domicil. In his will he styles himself “Joel 
Horne, of Anson County, North Carolina.” The law gov- 
erning the question was plainly and correctly stated to 
them. The plaintiffs relied much upon the fact, that, at 
the time the deceased executed the paper writing, ‘his 
residence was in North Carolina. They were instructed 
that residence did not constitute a domicil, though it was 
prima facie evidence of it; thus guarding them from a 
mistake, as to that fact. In concluding his charge upon 
the question of domicil, his Honor instructed the jary, “if 
the deceased had come to Anson County in this State, for 
the purpose of settling there permanently or for an in- 
definite time, his domicil would be there, although pre- 
vented from doing so by death.” There,is some confusion 
in the latter clause. It is obvious however, from the 


context of the whole sentence, his Honor did not mean,’ 


if he had been prevented by death from reaching this 
State ; if he had died intransitu. In that case his domicil 
of origin would still have continued, for he would not have 
acquired a new one, and he had already told the jury that 
a domicil could not be lost until another was acquired. 
And in the same sentence, he had stated to them, if the 
deceased had abandoned his home in South Carolina and 
had come to Anson, gc. We presume the intention of the 
charge in this part was to instruct the jury, that the 
length of time, during which the deceased enjoyed his new 
home, was not material to the question of the new acquisi- 
tion. In this view, the charge was correct. Residence for 
however long a time it may be continued, cannot c onsti- 
tute a domicil, without the intention of permanently mak- 
ing it a home, nor can the shortness of time, in which the 
new home is enjoyed, defeat the acquisition when ac- 
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companied with the intention, for in the latter there 
would be the factum et animus. These views are sus- 
tained by the cases of De Bonneville and De Bonneville, 
6 Eng. Eq. Rep. 502. Craige and Lewin, 7th Do., 560. 
Plummer and Brandox, 5th Ire. Eq. 190, and Story’s con- 
flict of laws, ch. 3. 








Per Curiam. Judgment affirmed. 


WILLIAM J. ARMSTRONG AND WIFE vs, MOSES BAKER AND 
OTHERS. 


A probate of a will in common form cannot be set aside on a petition for a re- 
probate, without shewing some reason, why the former probate was wrong 
and should not have been allowed. 

The mere fact, that all the parties interested in the estate of the deceased 
were not cited in the original probate is not, of itself, a sufficient ground for 
a re-probate. 

Especially the Court will not set aside the probate in common form, upon the 
petition of the widow, who admits that the will was properly proved, bat 
desires a re*probate to enable her to enter her dissent within six months 
thereafter. 


Appeal from the Superior Court of Law of Edgecombe 
County, at the Fall Term, 1848, his Honor Judge Dicx 
presiding. 

This is an application to call in the probate of a script 
asthe will of David G. Baker, deceased, which was 
granted to Moses Baker as the executor. The deceased 
died in September, 1844, leaving a widow, Catharine, and 
their four infant children. There is no copy of the in- 
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strument in the proceedings; but it appears from the al- 
legations, that it was executed in the last. illness of the 
deceased, and shortly before his death, and that it was 
attested by two witnesses : that by it, the deceased gave 
his estate to his wife during her widowhood, and, at her 
death or marriage, to his children, with a provision, that 
az the children came of age they should have certain 
shares of the property allotted to them respectively : and 
that Moses Baker, the father of the deceased, was ap- 
pointed executor and guardian of the children. It was 
proved by the oath of the executor and the subscribing 
witnesses in the County Court at November term, 1844. 
Under it the widow remained in possession of the estate, 
consisting of land, slaves, and other chattels, until her ine 
' termarriage with Wm. J. Armstrong on the 3rd of Febs 
ruary, 1846. They instituted the present proceedings on 
the 12th of the same month. 

The allegation states: that the probate was had with- 
out citing the party, Catharine, to be present at the pro- 
pounding of the script: that for a considerable time after 
the death of her husband, she was so overwhelmed with 
grief at her bereavement, that she took little interest in 
ascertaining her rights either under the instrument or in 
respect to its probate: that some months before her 
second marriage she was advised, that she might have 
the probate revoked, and that the script should be repro- 
pounded, in order that she might offer such objections to 
the same as she should be advised, or, in case she could 
not successfully oppose it, that she might be enabled to 
dissent from it after its proper probate : that she omitted 
to institate proceedings immediately for that purpose by 
reason of an agreement of the executor and guardian, 
Moses Baker, to come to a compromise with her at No- 
vember term, 1845, of the County Court ; with which he 
afterwards refused to comply. 

The allegation then insists, that, as widow, the party 
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Catharine, had a right to a day in Court to show cause 
against the probate of the supposed will; and that, by 
reason that the probate passed without any citation to 
her, it was not binding on her, and she was entitled of 
common right to have the same called in. 

Moses Baker put in a responsive allegation. It states, 
that the party deceased duly executed the instrument as 
his last will and testament, when he had perfect dispos- 
ing, mind and memory, and that it was duly attested by 
the witnesses: that the party Catharine had full knowl- 
edge of the contents of the instrument, and, indeed, that 
it was made at her request and in her presence, and that 
the dispositions were adopted chiefly at her suggestion ; 
that after the death of the deceased she expressed herself 
to be fully satisfied with the provision for her, and the 
desire that the instrument should be proved at the next 
Court, and that she knew it would then be propounded ; 
and, in fact, one of the subscribing witnesses went to 
Court at her instance and by her assistance, that he might 
then prove it: that it was for those reasons, and those 
alone, that this party did not take out a citation for the 
said Catharine: that immediately after Court she was in- 
formed by the party, Moses, and several other persons, 
that the will had been proved, and also that she might 
dissent from it within six months after the probate : that 
during the whole period she rejected the advice with dis- 
pleasure, and declared her determination not to dissent, 
as the will had been made in conformity with her wishes, 
expressed to her late husband, and she was satisfied wich 
it: that she continued so to express herself for some 
months after May term, aforesaid, and until she beganto 
receive the attentions of suitors and conceived the pur- 
pose of marrying again: that the party, Moses, made no 
eompromise nor any agreement for a compromise in the 
premises. 
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Beth in the County and Superior Courts there was an 
order to call in the probate, and the executor appealed 


to this Court. 


B. F. Moore, for the plaintiffs. 
Whitaker, for the defendants. 


Rurrm, C. J. Armstrong and wife took no proofs. 
The executor examined several witnesses ; bat it is not ne- 
cessary to state this evidence particularly, or further than 
to remark generally, that it substantially sustains the 
case made in the executor’s allegation. The Court. how- 
ever, deems the original allegation so essentially defec- 
tive, that upon its face it ought to have been rejected— 
taking into consideration the vagueness of the terms in 
which the compromise is spoken of in it and the total 
failure of proof onthe point. The whole force of the al- 
legation consists in the fact, that probate was granted 
without formal citation to the widow. It is contended, 
that of common right she may, for that reason alone, have 
the probate recalled and require one in solemn form. 

The Court does not accede to that position. It is clear, 
that in England a sentence in a probate Cuurt conclades 
all who are privy to the proceedings, that is, who have a 
knowledge of them, either actual or by an allegation put 
in by the party, or by a citation on file, or by proof of 
witnesses. The cases on the subject were all looked in- 
to in Redmond v. Collins, 4 Dev. 430, and the rule stated 
as it now is. Those cases had been, to a considerable 
extent, recognised here in the cases of Dickerson v. 
Stewart, 1 Mur. £9, Mass v. Vincent, 1 Law Rep. 414, 
and Jeffreys v. Alston, Id. 634 ; in which it was held that 
the application for reprobate, by one not a party to the 
probate, must be supported by an affidavit of merits, as 
there was a discretion in ordering a second probate, and» 
therefore, the Court must look to all the circumstances. 
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It ought therefore to appear in an allegation of this kind, 
that the person was not cognisant of the probate com- 
plained of, or, at all events, some other satisfactory cause 
must be assigned for not having intervened. Without 
such a statement it must be assumed, that the party was 
privy to the propounding of and probate of the will. This 
says, indeed, that she was much overwhelmed with sor- 
row at the time, and took no concern in the probate and 
provisions of the will. But the probate was about a — 
month after the husband’s death, and, without evidence 
to the contrary, it must be supposed that in the course of 
that period she became capable of giving such attention 
to the rights and duties arising out of her condition, as a 
widow and a mother, at least, as to seek proper advice 
respecting them. It appears in fact in the executor’s al- 
legation and proofs, that she not only had knowledge of 
the contents and probate of the will, but was active both 
in precuring its execution and probate. If this, them, 
were the application of one, as next of kin, instead of be- 
ing that of the widow, it would not be sufficient to dis- 
turb a probate obtained, thus, at the party’s instance. 
But the principle would seem, in our law, to operate 
more strongly against the widow than the next of kin, 
For the right to interfere in a question of probate belongs 
to a party in interest; which must mean: some person, 
whose rights will be affected by the probate of the instra- 
ment, to the prejudice of the party. But the statute al- 
lows a widow to dissent from her husband’s will, and, if 
she signify it within six months after the probate, remits 
her to her dower and distributive share. Hence it would 
appear, that, in a legal sense, she can have no interest in 
contesting the probate; for it is at her own election to 
abide by or refuse the provision for her. Therefore 
widows never become parties to issues of devisavit vel 
non in opposition to the will—having no interest in the 
dispute. This is the first instance, that is known, in 
15 
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which a widow has in any way attempted to interfere 
with aprobate. By dissenting she gets clear of the will 
at once, whether it be good or bad. By not doing so she 
elects to take under it, and, it would seem, ought to be 
concluded from asserting any right in opposition to it. 
But, whether these suppositions be correct or not, the 
Court holds it clear, that in the case made in this allega- 
tion the widow has no right to disturb the probate. There 
is no statement in it, which in the least impeaches this 
instrument as not being in fact and law the will of the 
party deceased. No reason whatever is assigned, why it 
should not be admitted to probate, either in respect to 
the factum or capacity of the party. Indeed, it is ad- 
mitted by the counsel, that the will is good, and the party 
would not oppose another probate, but allow it to pass of 
course. Then, to what purpose shall the probate be re- 
voked? It is avowed, that it is for the single one of en- 
abling the party to enter her dissent. It could not be 
yielded without further examination, that the widow is 
not concluded by her not dissenting in due time from the 
first probate, and that her time might be enlarged to six 
months from the reprobate. But, supposing it could, the 
probate ought not to be called in for such a purpose mere- 
ly. A proceeding of this kind is sustained upon the prin- 
ciple, that injustice has been done to those who would 
be entitled to the estate, if there were no will, by im- 
properly admitting to proof a paper as a will, which in 
truth was not the will of the deceased. The sole founda- 
tion for recalling a probate is, that by allowing it to stand, 
it would be a prejudice to persons, who would succeed to 
the property if there were no will and who can show that 
this is no will, if allowed the opportunity. That is the 
only consideration, which ought to induce a Court of Pro. 
bate to annul its previous acts; for the probate in com- 
mon form is not void, but is valid unless impeached ; and 
it ought not to be impeached by any one, who cannot al- 
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lege, that in point of fact or law it was wrong. There- 
fore a widow, at all events, cannot have one probate of 
her husband’s will recalled merely to let another pass— 
as it must do upon the case made by her: For, in such 
a case, the judgment does not arise from the first probate 
of a good will, but from her election to take under it or 
her laches in not signifying her dissent. To authorise 
such a proceeding, it ought to be really for the purpose 
of determining a question between a will and an intesta- 
cy, and not for that of merely affording to the widow 
another election to hold under or against the will. 

For these reasons the Court holds, that the decisions in 
the Courts below were erroneous, and must be reversed ; 
and the original probate must stand. This must be cer- 
tified to the Superior Court to the end that a procedendo 
may thence be awarded to the County Court to make the 
proper orders in accordance herewith. 


Per Curiam. Ordered accordingly. 
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JOHN MYERS AND SON vs. JFREMIAH BEEMAN & AL. 


Where A. had, in an attachment against B. been summoned as a garnishee 
and admitted that he owed B. in a certain negotiable note dated Ist of April, 
1896, payable 6 months after date, and it appeared that before the issuing 
of the attachment, the note, not then being due, had been bona fide trans- 
ferred to an indorsee, Held, that a judgment against A. the garnishee in 
the attachment, was no bar to the right of the indorsee to recover on the 
note. 


Appeal from the Superior Court of Law of Pitt 
County, at the Fall Term, 1848, his Honor Judge Dick 
presiding. 

This was an action of assumpsit upon a promissory note. 
The pleas—general issue, statute of limitations, and 
specially that on the 15th of April, 1846, the defendants 
were garnisheed at the instance of one Pitt, and former 
judgment since the last continuance, 

The note, sued on, was dated New York, April Ist, 
1846, and was payable to one Taylor, six months after 
date. The execution by the defendants as makers was 
admitted. The plaintiffs proved the endorsement by 
Taylor to Ingles. on the 8th of April, 1846, by Ingles to 
Adams and by Adams to the plaintiffs, who commenced 
this suit of the 7th on October, 1848, 

The plaintiffs offered evidence to show that the en- 
dorsement by Taylor was for valuable consideration. 

The defendants proved that on the 15th of April, 1846, 
one Pitt sued out an original attachment against Taylor 
as a non-resident debtor, and on the same day had the 
defendants garnisheed, who at May term of the County 
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Court of Edgecomb, admitted their indebtedness to Taylor 
by reason of said note, and such proceedings were had, 
that, at November term, final judgment was rendered in 
favor of Pitt against Taylor, and the debt, now sued on, 
was condemned in their hands for the payment thereof. 

The defendants alleged, “that the endorsement by Tay- 
lor to Ingles was fraudulent and without valuable con- 
sideration, and proposed to prove declarations of Ingles, 
that the note was received from Taylor as collateral se- 
curity for a debt which Taylor owed him.” This testi- 
mony was rejected. 

The Court charged, that, if the endorsement of Taylor 
on the 8th of April, was bona fide, and for valuable con- 
sideration, the plaintiffs were entitled to recover, not- 
withstanding the defendants had been garnisheed on the 
15th of April, and final judgment rendered against them 
at the November term of the County Court of Edgecomb. 

A verdict was rendered for the plaintiffs, judgment, 
and appeal by the defendants. 


Rodman, for the plaintiffs. 
Biggs, for the defendants. 


Pearson, J. Wesee no error in rejecting the declara- 
tions of Ingles. If made after his endorsement, they were 
clearly inadmissible. It does not appear by the case 
when they were made, and it was incumbent upon the 
defendants to show, that they were made before the en- 
dorsement and to have that fact stated in the case, as a 
foundation for their exception. 

The instruction, that if the note was endorsed by Taylor 
bona fide before the defendants were garnisheed, the 
proceedings under the attachment of Pitt would not bar 
the recovery, is entirely correct. Taylor had the same 
right to transfer the note by endorsement, provided it 
was not colorable and for his own benefit, as he had to 
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transfer any article of property before a lien had attached 
to it by the teste of an execution or otherwise ; and, ad- 
mitting that a garnishment creates a lien upon all debts 
due to the original debtor from the time notice is served, 
in this case it had been transferred some days before and 
was no longer a debt due to Taylor. 

It was the folly of the defendants to admit an indebted- 
ness to Taylor at May Court upon a negotiable note made 
one month before. The admission ought to have been 
qualified—they were only indebted to Taylor, provided 
the note had not been endorsed. It is true, they had no 
notice of the endorsement, but an endorsee is under no 
legal obligation to give notice to the maker, even when 
the endorsee and endorser are non-residents. The en- 
dorsee is not to anticipate that an attachment will issue. 

The defendants were guilty of still greater negligence 
in allowing a final judgment in November, which was 
after this action was commenced. An application should 
have been made to amend, by withdrawing the admission 
of indebtedness to Taylor, as soon as they were informed 
of the endorsement, and the amendment ought to have 
been allowed—truth required it, for as soon as the note 
was endorsed, the defendants ceased to be the debtors of 
Taylor, and became the debtors of the endorsee. 

It may be, that the defendants can be relieved against 
the judgment of Pitt, by a writ of error coram nobis, fot, 
error as to the fact of their indebtedness to Taylor, but 
this is a matter in which the plaintiffs have no concern; 
they are the owners of the note and have a right to col- 


lect it. 


Per Curiam Judgment affirmed. 
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RICHARD H. MOSBY ts. CHARLES G. HUNTER. 


A. declared against B. for the breach of an agreement in writing signed by 
B. in the following words, “R. H. Mosby has promised to procure for my 
mother a pension from the Government of the U. S. supposed to be due to 
her as the widow of Lieut. Charles Gerard, and in the event of his doing 
#0, 1 promise and oblige myself to give the said R. H. Mosby one half of 
the money due her on account of the said pension. Given under my hand 
this 3rd day of December, 1838. Charles G. Hunter.” Held, that this 
agreement referred to a pension to which the widow was then entitled or 
supposed to be entitled, and not to a pensioa to which she became entitled 
under an Act of Congress subsequently passed. Held further, that a!- 
though the sales of pensions are by law prohibited, yet the Court could not 
infer from this agreement, though a jury might, that the agreement was 
made by the son, as the agent of his mother, it did not transfer any title to 
any portion of the pension, and therefore was not, on that account, in it- 
self invalid. 

Held, also, that upon a count for work and labor done, A. could not recover 
from B., because his services did not enure to the benefit of B., and there- 
fore the law would not imply a promise. 


Appeal from the Superior Court of Law of Warren 
County, at the Fall Term, 1848, his Honor Jadge Dicx 
presiding. 

This was a special verdict, subject to the opinion of 
the Court, upon the following facts. The plaintiff de- 
clared in assumpsit in two counts. In the first count, up- 
on a written agreement. signed by the defendant in the 
following words, “R. H. Mosby has promised to procure 
for my mother a pension from the Government of the U. 
S. supposed to be due her as the widow of Lieut Charles 
Gerard, and in the event of his doing so, I promise and 
oblige myself to give the said R. H Mosby one half of 
the money due her on account of the said pension. 

“Given under my hand, this 3rd day of December, 1838. 

“CHAS G. HUNTER” 
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The second count was the common one for work and 
labor done. 

The plaintiff thereupon proved, that after the said 
agreement of the defendant and in consideration thereof, 
the plaintiff undertook and agreed to act as the agent of 
Mrs. Hunter, the mother of the defendant, in preparing 
the proper documents and procuring the proofs required 
for asserting the said Mrs. Hunter’s claim toa pension of 
$320 per year for five years, to which she was or might 
be entitled under the Acts of Congress, as the widow of 
Charles Gerard, who was a Lieutenant in the second 
North Carolina Regiment in the Army of the U. S., to 
take rank as such from Ist June, 1778, under and by vir- 
tue of a commission dated 6th of March, 1779. Accord- 
ingly on the 3rd day of December, 1838, the plaintiff 
wrote or caused to be written the necessary declaration 
of the said Elizabeth Hunter, and compiled evidence in 


support of her claim to a pension, under the Act of Con- - - 


gress of the 7th July, 1838, entitled “an Act granting half 
pay and pensions to certain widows,” which said declara- 
tion and the proofs aforesaid, the plaintiff presented and 
filed at the proper department of the Government, at 
Washington City, and prosecuted the said claim before 
the said department. The said elaim remained some 
time in the said department, undetermined, and on the 
24th August, 1842, the said appiication was called up 
for a decision by the Commissioner of Pensions, at 
the instance of the Hon. R. M. Saunders, a member 
of Congress, and determined in favor of the said Eli- 
zabeth Hunter on the 29th August, 1842, It was 
proved that the said determination was made upon the 
proofs compiled and filed by the plaintiff, and without 
any other additional proofs or documents, excepting that 
the Hon. R. M. Saunders testified to the credit and good 
character of a witness, whose affidavit had been hereto- 
fore filed by the plaintiff, in support of the said Elizabeth 





DECEMBER TERM, 1848. 


Mosby »v. Hunter. 








Hunter’s claim, and it was further proved, that the Hon. 
R. M. Saunders called up said claim for a decision and 
procured the same by the solicitation of the plaintiff. and 
at his request, the said plaintiff acting or professing to 
act as the agent of Mrs. Hunter as aforesaid. It was 
further proved, that, pending the application aforesaid 
before the Department for the allowance of pensions, and 
before a final determination thereon, to-wit,on the 23rd 
Aug. 1842, Congress had passed an Act, that the marriage 
of the widow, after the death of her husband, for whose 
services she claims a pension under the Act of 7th July, 
1838, shall be no bar to the claim of such widow to the 
benefit of that Act, she being a widow at the time she 
makes application fora pension. It appears from the 
proofs and documents filed by the plaintiff in Mrs. Hun- 
ter’s case, that she was married to Charles Gerard, on 
the 28th of October, 1789, who died on the 6th of Octo- 
ber 1797; that she was married to Henry Hunter on the 
25d day June, 1805, who died on 13th day of August, 1823; 
that she was a widow at the passage of the Act of 7th 
July, 1838, and also at the date when she made her ap- 
plication for a pension. It was further proved that the — 
said Mrs. Hunter obtained a pension certificate on the 
29th of August 1842, as aforesaid; and that the same 
has been paid, to-wit: $320 per year for five years, mak- 
ing $1600, but the same was neither allowed nor paid 
until after the Act of 23rd August, 1842. The defendant, 
upon demand afterwards, refused to pay the plaintiff the 
one half of the said sum, so recovered by Mrs. Hunter, 
his mother, and in like manner refused to pay the plain- 
tiff any thing for his agency and services in the premi- 
ses and afterwards this action was brought, &e. 

Upon the trial, the defendant contended, that the plain- 
tiff had no right to a verdict on the 2nd count of his de- 
claratior, and the Court being of the opinion with the 
defendant, directed the jury to find for the defendant on 

16 





SUPREME COURT. 





Mosby v. Hunter. 





the said count, because the plaintiff should have brought 
his suit against Mrs. Hunter for the matters in said count, 
and cannot maintain an action against the defendant, 
except upon his special agreement. 

The defendant further insisted, that as to the first count 
in the plaintiff’s declaration, he cannot recover. Ist. 
Because the said agreement with the plaintiff, although 
made by the defendant, was in contravention of the Act 
of Congress and in violation of the policy of the Govern: 
ment, and the Acts of Congress, which declare all assign- 
ments or sales of pensions void, and that the said agree- 
ment, although made with this defendant, and in consid- 
eration of the plaintiff’s undertaking to prosecute the 
said claim and not with the pensioner herself, is upon its 
face an evasion of the Act of Congress and the policy of 
the Government. 2nd. Because the said agreement, al- 
though made with and by the said defendant, did not 
stipulate for the payment of any sum of money to the 
plaintiff, except it might be for procuring in her behalf a 
pension due to the defendant’s mother, at the time of the 
said agreement, to-wit: 3rd Dec. 1838, and that the pen- 
sion, in fact procured for his said mother, was not due to 
her at the time aforesaid by force of any Act existing at 
that time, but that the pension, procured for her, became 
due to her by force of the Act passed 23rd August, 1842: 
and that, according to the true interpretation of the laws 
of the United States, the said pension became due to her, 
after the said agreement, and, therefore, the defendant, 
according to the true interpretation of his said agreement 
in writing, did not become bound to pay the plaintiff. 

It was agreed, that the said verdict might be taken, 
subject to the opinion of the Court upon the points re- 
served; and that, if the Court should be of the opinion, 
that the law was in favor of the defendant, the verdict 
was to be set aside andanon-suitentered If otherwise, 
judgment to be entered for the plaintiff, for the amount 
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of the said verdict and costs. And, if upon consideration, 
the Court should be with the defendant, upon the points 
reserved in the first count, the plaintiff has leave to move 
for a new trial for misdirection in respect to the second 
count. 

Upon consideration of all the said matters, the Court, 
pro forma, adjudged the points reserved to be all in favor 
of the plaintiff, and judgment accordingly is entered in 
favor of the plaintiff for £1096, with interest on $800 
from the 16th day of October, 1848, until paid, and costs. 

From this judgment the defendant appealed to the 


Supreme Court. 


W. H. Haywood, for the plaintiff. 
Whitaker, for the defendant. 


Rurrm, C.J. The declaration has two counts: the 
one, on the special agreement ; and the other, the com- 
mon one for work and labor. The verdict was given for 
the plaintiff on the first count, subject to the opinion of 
the Court on points reserved. 

On the first of those points this Court concurs with his 
Honor. There are several Acts of Congress which avoid 
a sale, assignment, or transfer of a pension, or any part 
of it, under all circumstances, and to all intents ; and, of 
course, if the Court could find, as a matter of law, that 
this was a contract of that character, it would be held to 
be void, as contravening the policy and enactment of the 
Statutes. To constitute a sale or assignment of a right, 
it is essential that the contract for that purpose should be 
that of the person to whom the right belongs; either 
made by the owner in proper person, or by some other on 
behalf or with the-knowledge and concurrence of the 
owner. The mere unauthorised bargain of a stranger 
can have no effect whatever in transferring the pension. 
It cannot be denied, that, considering the relation of a 
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mother and son, and the provisions of the Acts of Congress 
touching transfers of pensions, and the terms of this agrees 
ment, it seems highly probable, the treaty was made with 
the mother, or with the son on her behalf and with her 
privity, and that it was put purposely into this form, asa 
shift and device to evade and defraud the law by keeping 
out of sight the real intent and giving the transaction the 
appearance of a contract with the son and in his name, 
while there was in reality an undertaking between the 
plaintiff and the mother and son, that the whole was done 
on the mother’s account, and that she would fulfil her 
son’s engagement. If such was the truth of the case, 
there is no doubt, that it would come within the statutes. 
But it is competent for a jury only to draw inferences of 
the pensioner’s privity from those circumstances. They 
might ask, if the object was not to evade the law, why 
the plaintiff did not bargain with the mother directly, in- 
stead of the son, for the payment to the plaintiff of one 
half of the pension itself; and, nothing appearing to the 
contrary, they might, with much reason, infer, as a fact, 
that such was the object, and that the mother was cog- 
nizant of the contract and was to be bound by it. But 
the Court cannot, as a matter of law, infer the same thing, 
For, it is possible, that the defendant might have treated 
without his mother’s privity, and from filial regard might 
have been moved to pay out of his own pocket one half 
as much as the mother might gain; and, for aught the 
Court can see in the instrument, such might be the fact 
in this instance. If so, it could not be deemed the as- 
signment of the mother ; and, if it be not hers, it is not 
an assignment or transfer at all, and, so, not within the 
Acts of Congress. 

Upon the second point reserved, the Court is of opinion 
from the terms and scope of the contract, that it referred 
exclusively to a right to a pension then subsisting or sup- 
posed to subsist; and that, as there was no right at 
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the time, the bargain and the subject of it failed together. 
The defendant had no notion of employiag the plaintiff, 
nor had the plaintiff any intention of engaging, to solicit 
from Congress the grant of a pension to this lady. But 
the purpose was to establish her right, as the widow of 
an officer of the revolution, to one already granted, as 
they understood. The language is, that the plaintiff 
“promised to procure for the defendant’s mother a pen- 
sion supposed to be due her as §c., and in the event of his 
doing so,” the defendant promised to pay him one half the 
pension. This language agrees with what might have 
been expected from the nature of the subject. It is not 
uncommon—though not at such prices, it is to be hoped 
—to employ persons to discover and prepare the requisite 
proofs to entitle one toa pension under a law already 
passed. But it is, we believe, quite unusual, if not un- 
known, to appoint one as a Solicitor to Congress to pro- 
cure the passing of a law granting pensions. Indeed, it 
is not pretended, that the plaintiff performed any such 
service as that. The claim is, that under evidence pre- 
pared to establish, as was supposed, an existing right to 
a pension, the lady was decided to be entitled to a pen- 
sion granted four yearsafterwards. Such a case was not 
at all in the view of the parties. They were not treating 
for the division of the bounty of the Country, which might 
never be granted and was altogether uncertain in amount; 
but for that of a known amount. Both the words of the 
agreement and the circumstances repel the plaintiff’s 
claim. 

As the plaintiff’s services did not enure to the benefit 
of the defendant, he is liable only as far as he expressly 
agreed. In such a case the law cannot imply a promise. 
There was, therefore, no error in directing the jury to find 
for the defendant on the second count. 

- But, as there was an error in the finding on the first 
count, the judgment must be reversed; and, under the 
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agreement in the record, jadgment must be entered for 
the defendant as upon a non-suit. 


Per Curran. Judgment accordingly. 


CHARLES W. CULLIFER vs. JOHN R. GILLIAM & AL. 


The power of an arbitrator is derived, entirely, from the agreement of the 
parties, as expressed in the submission, and theie award must be made in 
strict accordanes with i, and must neither go beyond nor omit any thing 
embraced in it. 

Where the words of an arbitration are ambiguous, such a construction eught 
to be given to them, as will best coincide with the apparent intention of 
the arbitraters. 

Where the submission was in the following words, “We hereby bind eure 
selves te abide the damage awarded to C.C. by C.3 and W. W. for the 
overflowing a cestain tract of |and, by our mill pond, this 4th of July, 1847. 
Bigoed by G. 4 B.;” and the award was, “We the undessigned have this 
day viewed the land belonging to C. C., covered by the water of the mill, 
lete the property of G. and B., and do assess the damages, which the said 
C. C. bas sustained for the year 1847 at $26 26, for the year 1648 at 
$23, for the year 2849, at $23, for the year 1850 at $16, and for the 
year 1851 at $16, and due respectively the January succeeding each year, 
thet is, the damege for 1847 due Ist January, 1848, and so for each 
year; Meld, \hat the arbitrators exceeded their powers and the award was 
void, beeause the apparent intention of the submission was only to refe, 
the amount ef damages due at the time of the submissioa. 

The case of Gilbert v. Jones, | Dev. and Bat. 339, eited and approved. 


Appeal from the Superior Court of Law, of Bertie 
County, at the Fall Term, 1848, his Honor Judge Banzy 


presiding. 
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This is an action of debt, commenced by warrant upon 
the following award: “We, the undersigned, have this 
day viewed the land belonging to Charles M. Cullifer, 
covered by the water of the mill, Jate the property of John 
R. Gilliam and Levin Butler, and do assess the damages, 
which the said Cullifer Aas sustained, for the year 1847, 
at $26 26; for the year 48, at $23; for the year "49, at 
$23 ; for the year ’50, at $16, and for the year’51, at $16; 
and due, respectively, the January succeeding each year 
—that is. the damage for 1847, due Ist January, 1848, 
and so foreach year.” Signed and sealed by the arbitra- 
tors, 7th January, 1848. The submission, on the part of 
the defendants, is, as follows. “We hereby bind ourselves, 
to abide the damages awarded to Charles Cullifer by 
Charles Jaeocks and William Williams, for the over- 
flowing of a certain tract of land, by our mill pond, this 
4th of July,i847.” Signed, Gilliam and Butler. The 
submission on the part of the plaintiff bore the same date 
and was of similar import. The action is brought to re- 
cover the assessment of the damages for 1847. The jury 
found a verdict for the plaintiff, subject to the opinion of 
the Court, and the Court being with the defendants, a 
judgment of non suit was entered—from which the plain- 


tiff appealed. 


P. H. Winston, Jr., with whom was Biggs, submitted 
the following argument: 


Two grounds were taken below. 
First. That the submission so restricted the referees 


that they did wrong in giving damages for overflowing 
after 4th July, 1847. 

Secondly. That the referees did over-step this restric. 
tion, and that in each case the ground appeared on the 


face of the paper. 
His Honor being of opinion that both grounds did thus 
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appear, non-suited the plaintiff after the verdict of the 
jury. 

The plaintiff insists that in the Supreme Court the 
judgment of non-suit should be reversed, and judgment 
given for him on the verdict. 

It is clear, that unless both grounds do appear on the 
face of the papers, as contended for, the judgment must 
be reversed. Either not thus appearing will give the 
plaintiff a judgment. ' 

First then, were the referees restricted as contended 
for? What did the parties intend should be settled by 
the referees? They intended either the whole damages, 
the damages to the time of the award; or the damages 
only which the plaintiff had suffered up to 4th July, 1847. 
If they intended either of the two first, then this action 
must lie, for nothing is claimed now but the damage in- 
eurred before the date of the award. 

The subject matter of reference may be considered in 
construing a submission. Here then was an injary, 
which, if not completed on the 4th July, 1847, was at 
least of a continuing nature, and was (as the defendants 
say.) going on at the very instant of the submission. If 
the question of intention were left to a jury, not one in a 
thousand would hesitate. Arbitrators are a Court chosen 
by the parties, and the law, obeying good sense and rea- 
son, encourages the settlement of difficulties in this way: 
“No strained construction shall be resorted to, to make 
the submission and award disagree.” True it is that a 
distinct substantive matter arising after submission can- 
not be considered by referees. But this is not a case 
within that rule. A money dispute, arising after refer- 
ence ofa land dispute, cannot be decided by the arbitra- 
tors. But suppose a man wounds my slave the Ist Janu- 
ary. The 2nd,werefer the damage. The 1st February, 
an award is made that I shall receive $10 a month for 
six months, payable monthly. This is like the case under 
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consideration. The body of the injury in both cases is 
complete | at the reference. The resulting damages how- 
ever are in the future. Could we not get two physicians 
to say how long a broken leg would require to become 
firm. The negro might go on lessening in value all his 
life. The same is true in referring the damage for slan- 
der. . The offence is complete by the words. The damage 
goes on ad infinitum. 

Again: A Court of law as a general rule can consider 
nothing arising after the writ is commenced. Andit ison 

the gronnd that nothing but the first dispute was referred 
to them. If, though, an exception is made to this rule in 
the case of damages from mill ponds, and the exception 
to the rule in question be correct, why not let referees on 
this subject, also, act as Courts of law do. The Courts 
are daily in the habit of giving prospective damages for 
overflowing land. 

. Again: The submission in this ease would have been 
asgood without as with writing. No rule requires wri- 
ting.. Therefore this submission could have been ex- 
plained, varied, or even contradicted by parol evidence of 
subsequent assent of the parties. Smith on Contracts, 
page 27. Did not his Honor then infringe a right of the 
plaintiff in taking it as conclusive upon the face of the 
submission ? 

Should the law find out that these parties intended the 
referees to assess the damage until the 4th of July, when 
did the damage begin? If any thing less than the whole 
damage was to be assessed, would not the parties have 
told them to assess it from such a day to such a day? 
Why have the time with no certain beginning, and per- 
haps with 4 or some other number of odd days? 

The parties did not intend to limit the referees as con- 
tended for. “The damages,” means, unléss restricted, al? 
the damages. 


17 
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Secondly. If the referees were restricted, as contended 
for, does it appear by their award that they have over- 
stepped the restriction ? 

This is an action of debt on an award. and the law is, 
that only so much of the award as the action refers to is 
to be read or considered. I B. M. 278. The award, 80 
far only as it refers to the damages for the year 1847, is 
therefore to be considered. 

How then did his Honor find out that in giving 826 26 
for the year 1847, the referees took into account any ovet- 
flowing after the 4th July, 1847. When an awarddirects - 
any thing to be done up to the time of the award, and the 
submission extended to the time of reference only, it shall 
not be intended that any new matter arose in the interval, 
and unless such matter be shewn, the award will be good. 
12 Mod. 116, Comb. 418. The award says that for 
the year 1847, the referees assess the damages at $26 26, 
but they do not say that the overflowing was continted 
without interruption from 1st January, to the last of De-« 
cember. Indeed, it is a well known fact, that generally, 
the water in mill ponds is higher from about the last of; 
January until the Ist of June, than at any other time of 
the year. And in case the pond in question was 4 lurge. 
one, the edges of it might encroach on the plaintiff’s land, 
during the Spring, but not at any other time. dtmight 
be that a corn crop was prevented by the water being 
there at planting time. Or even that some other crop 
less valuable than corn, by $26 26, was cultivated,; bes 
causé of the dampness produced by past overflowings 
It miay have been a fact that the pond was drawn (of 
on the Srd of July, and filled up again the 2nd of J —_——- 
following. qed 

How then does it appear that damages were. given hor 
overflowing subsequent to the 4th of July? 

Indeed it would be quite as plausible for the defendants 
to take the ground that it appeared by the submission 
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that the whole damage was submitted, whereas the 
award did not appear to cover the whole damage. . 

“In all cases an award should be construed favorably 
and liberally.” Billing, p. 78. . 

“No man ought to take his chance before referees, and 
being dissatisfied with their decision, to try his chance 
hefore a jury.” , 

This award was evidently given by the referees in 
analogy to the manner in which juries give damages.on 
a.petition. The costs of a jury were doubtless what the 
parties were willing to avoid. The award looks fair on 
its face, and unless the law be perfectly clear against it, 
the proceeding ought to be sustained. The interference 
of any cunning technieal rule of law, with the universal 
sense of mankind, ought to be avoided if possible. 


W..N. H. Smith, for the defendants, submitted the fol- 
low argument : 

The submission is, of “damages” sustained by the over- 
flow of the plaintiff’s lands, and not of the value of the. 

easement or right to over-flow. These damages are com- 
mensurate, with the injury already sustained, such as 
would be recoverable by action brought at the date of 
the submission. 

If this be the true construction of the agreement to re- 
fer,-it is submitted, that the award is void by excess, 

The award embraces annual damages for several suc- 
cessive years, extended over each year, and estimates the 
injury, as.resulting from a supposed continuation of the 

ponded water for that time. 

Nor is this excess separable from the matters within the 
terms of the submission. The first assessment of dama- 
ges is for an entire (the preceding) year. . 

An award of several things within, and of others with- 
out the submission, is good for the former, if they are 
distinguishable from the latter ; but if the award be of 
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one entire sum, the Court cannot discriminate and appor- 
tion it to the matters submitted, and those not submitted. 
The whole award is in such case void. 

5 Com. Law. Rep. 20, Watson on Awards, Law Lib- 
page 241. 

In submitting a term for years, and all things depen- 
dent thereon, an award to pay a sum at a future day for 
future rent is void, as the rent may cease. Watson on 
Awards, Law Lib. page 192. So inthe present case, the 
award is predicated upon the supposition of a continn- 
ance of the over-flow, for several years, and assumes to 
measure the damages it will cause for each of those years. 
But the over-flow may vary, or the mill go down, and 
the over-flow wholly cease, and with it the damages 
supposed to result, 

Second. It is further insisted, if the more enlarged 
construction be allowed, that the award is insufficient, 
for not including all the matters submitted. 

The award is not of a given sum or sums, (payable in 
instalments) for all damages, heretofore or hereafter to 
be sustained ; but it is, by its plain terms, an assessment 
for five years, of the damages for each of those years 
severally. It directs a sum certain to be paid for each 
year, at its termination. In analogy to the redress pro- 
vided by the Act of Assembly, it ascertains damages for 
several years, leaving undetermined those that may fol- 
low, to be the subject of new controversy. 

It is submitted, that, construing the valiciheabenl ina 
liberal sense, it was to embrace all the matters connee- 
ted with the ponding of the water, and remove all cause 
of future dispute. 

The referees have not, in this aspect of the case, passed 
upon all the matters submitted, and their award not cover- 
ing the entire subject of dispute, but being partial, is va- 
riant from the submission, insufficient and void. 

4 Com. Law Rep. 421. Watson on Awards, Law Lib. 


pages 242, 243, 
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Nasu J.. The power of an arbitrator is derived, on- 
ly, from the agreement of the parties, as expressed in the 
submission, and their award must be made in strict ac- 

‘cordance with it, and must neither go beyond nor omit 
any thing embraced within it. The first enquiry, in this 
case, is as to the nature and extent of the submission— 
The defendants were owners of a mill, and their dam 
ponded the wateron the land of the plaintiff and occasion- 
ed an injury to it. On the 4th of July 1847, the parties 
entered into an agreement to refer the matter in con- 
troversy. They selected two gentlemen, in whom they 
had confidence, to settle the dispute between them, in or- 
der, we presume, to avoid the delay and expense of a 
law-suit. What, then, did they submit? The ianguage 
of the agreement is not so explicit as it might have been, 
bat sufficiently so, we think, to show their intention. 
The defendants bind themselves to abide the damages, 
awarded to Charles Cullifer, by Charles Jacocks and 
William Williams, for the overflowing of a certain tract 
of land by their mill-pond. We understand the parties 
to mean, that the arbitrators should assess the damages 
then sustained, to wit, the 4th of July 1847. There is 
nothing in the submission, which looks to damages to be 
sustained after that time. They wished to make a lump- 
ing matter of it, and that they might know what sum, 
in solido, they should pay for all the present injury. This 
was not done by the arbitrators; but they give their 
judgment,that the defendants shall pay a certain sum, 
that for which the action is brought, as damages for the 
whole of the year 1847. 

This, we think, was error, as giving damages for time 
not embraced in the submission. It is, however, urged 
on the part of the plaiutiff, that, from the words. used in 
the award, it was the intention of the arbitrators to con- 
fine their judgment to damages sustained previous tothe 
4th of July, 1847, and that the award will well bear that 
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construction. When the words of an award are ambigu- 
ous, such a construction ought to be given them, as will 
-best coinede with the apparant intention of the arbitra- 
tors. Watson on Awards, 105. Here, however, the ar 
bitrators do not leave us in doubt as to their meaning; 
they say they assess the sumof $26 26, “for the damages, 
which the said Cullifer has sustained for the year 1847.” 
dn this language there is no ambiguity ; if there was, it 
is made plain by their going on to assess damages for the 
next succeeding four years, and give no damages for. the 
time between the 4th of July 1847 and the Ist of Janua- 
ry ’48 

It.is further argued, that it was the intention of the 
parties to the award, that the arbitrators should assess 
the damages under the provisions of the act; of Assem- 
bly ; and that such was the view taken by them. If this 
he so, the award is not the less defective. The 13th sec: 
of the 74th ch. Rev. Stat. directs the jury to “make up 
their virdict, as to the sum, which the petitioner is enti- 
tled to receive as an annual compensation for the dam- 
ages sustained &c,” “ which verdict shall be binding be- 
tween the parties for five years, unless the damages 
should be increased, by raising the water or otherwise, 
if said mill is keptup.” Itis not the intention of the law, 
that the judgment for the damages, shall, in every event, 
be binding on the parties for five years. If the defen- 
dant increase the injury within that time by raising his 
dam, the plaintiff may have his damages increased ; if 
the defendant should abate the nuisance altogether, he 
may, by an audita querela, or some other action, set aside 
the judgment for the residue of the damages. Gilbert v. 
Jones \st Dev. &Bat. 339° If it was the intention of the 
parties, that the arbitrators should pursue the provisions 


of the act, and of the arbitrators so to do, they bave-not . 


made their award in conformity to them. They have 
_made no provision whereby the plaintiff can be redressed 








Be ee So a 




















meta Cat a le 








DECEMBER TERM, 1848. 135° 


Les v. Patrick. 








should the dam be raised, nor, for the defendants if, they 
should have taken it down the day after the award was 
made. ‘The award, therefore, in this view of it, is defec- 
tive. It does not embrace all the matters referred and is 
not final in any aspect. In whatever light we consider 
the award, it is defective, and the plaintiff cannot wap 
port his action. 


Par Curtam. Judgment affirmed. | 


JOHN L. LEE vs. EDWARD PATRICK, ADM’R, &c. 


Where a party moved to be permitied to shew a peper to a witness for the 
parpose of refreshing his memory, which motion was refused and an appeal 
taken, it must appear in the case sent up, what were the contents of the 
peper, that the Court may see whether they were such as were 
to have the effect proposed. 

The 17th Section of the 26th Chapter of the Revised Statutes in relation to 
administrators, was intended for the ease and security of the administrator, 
‘and a strict performance is required on his part. 

Where ia an action against an administrator, a reference is made to a com- 
\milssiover to take an account of the administration of the assets, aud the 
commissioner makes a report, which is confirmed, this report is conclusive | 
and the administrator is not required to prodace an outstanding jadgment 
stated in the report, the amount of which was more than sufficient to covey 
“Givens ot cn si ats nnd 


' Appeal from the Superior Court of Law of Craven ' 
County, at the Spring Term, 1848, his Honor Judge bevel 
presiding. ’ 

This was an action in assumpsit, to recover for work 
and labor done for the defendant’s intestate. The defen.’ 
dant pleaded the general issue, fully administered, and 
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the Act for the protection of administrators. The plaing 
tiff having proved his cause of action, the defendant 
shewed that-he took out letters of administration upon 


the estate of his intestate at May term, 1842, of Craven. 


County Court, and also proved that within two months. 
thereafter, he eaused an advertisement for the creditors, 
to present their claims for payment to be posted up at the. 
door of the Court House of Craven County, also at the. 
County wharfin Newbern. Copies of these advertise- 
ments, properly proved, were produced to the Court, held 
for the County of Craven, at its August Sessions, 1842, 
and ordered to be filed. He then offered in evidence, the 
copy of another advertisement, similar to the other two, 
upon which was the affidavit of one Green, made at the 
November term, 1842, of Craven County Court, and which 
had been ordered by the County Court to be filed with 
the records. This Jatter evidence was ruled out)by the 
Court. The defendant then offered to prove by one 
Stephenson, that he had seen an advertisement, signed 
by the administrator of John Patrick, notifying the credi- 
tors to present their claims, but in what year or month 
he could not tell. This testimony was rejected. For the 
purpose of refreshing the memory of Stephenson as to the’ 
time, the defendant proposed, that he should look at the 
copy, certified by Green ; this the Court refused. iw 
The cause had been referred to James G. Stanly, who 
made a report, which, not being excepted to by either 
party, had been confirmed by the Court. Tie commis- 
sioner, in stating the debit and credit side of the admin- 
istrator’s account, strikes a balance of $930, as the a- 
mount of assets in the defendants hand. He goes.on, 
however, and states that the defendant elaims to retain» 
that balance, to satisfiy the following sums &c., the 3rd 
of August 1844—namely, at “ May Term 1843, of Green 
County Court, by J.. M. Patrick, by his guardian, Willie. 
Dixon, judgment quando, against Ed. Patrick, adm'r.of 
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John Patrick, $1281 88 1-2.” The defendant's counsel 
contended, that by the commissioner’s account and re- 


port, the defendant had fully administered, and that the 


balance of the assets, as stated in the body of the account 
was subject to the payment of the judgment quando a- 
gainst him, in preference to the plaintiff’s demand, and 
requested the Court so to charge the jury. The Court 
instructed the jury, that it appeared from the report, that 
there was a balance of assets in the hands of the defen- 
dant sufficient to satisfy the plaintiff’s demand: that it 
was incumbent on the defendant to show the existence 
of the judgment quando, by producing a copy of the re- 
cord, and as he had failed to do so, they might find for the 
plaintiff if he had established his claim to their satis- 
faction. 

There was a verdict for the plaintiff and from the judg- 
ment on that verdict, the defendant appealed. 


No counsel for the plaintiff. 
J, H. Bryan, for the defendant. 


Nasu, J. The 16th Sec. of the 46th Chap. Rev. Stat. 
requires executors and administrators, within two months 
after their qualification, to advertise creditors to bring in 
their claims, within the time prescribed by law, and re- 
quires that the advertisement shall be made at the Court 
House door and other public places. The 27th. section 
provides the manner, in which the evidence, to prove the 
fact, may be perpetuated. The defendant in this case 
proved the advertisement at the Court House door, and 
one public place—and the evidence to show it had been 
made at a second was insufficient under the Act... The 


notice, certified by Green, was not filed in the office at 


August term of the Court, which was the term next suc- 

ceeding the qualifying of the defendant, as required by 

the Act, but at the November term succeeding. Neither, 
18 
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as far as the case discloses, did the affidavit of the wit- 
ness Green, on the notice, show at what time he saw ‘it 
posted up nor where. The testimony of Mr. Stephenson 
was equally uncertain as to time; the nearest he could 
come to it was, that he saw the advertisement posted up 
at his house, which was a public place within the Coun- 
ty, within six or twelve months after the death of the ia- 
testate. The defendant failed to show a compliance with 
the requisitions of the Act, and was thrown back upon 
his right to prove the fact in some other way. The Court 
committed no error in rejecting the evidence he did offer. 
The provision in the 17th seetion is obviously made for 
the ease and security of the administ?ator, and a strict 
performance ought to be and has been required of him. 
McLin v. McNamaru, 2 Dev. & Bat. Eq. 82. 

For the purpose of refreshing the memory of the wit- 
ness Stephenson, the defendant proposed to show him the 
notice certified by Green, which was refused by the Court. 
If the Court erred in rejecting the testimony, we cannot 
reverse the judgment for that reason, as the ease does 
not set forth the notice, so as to enable us to see, that its 
contents were such as were calculated to have the effect 
proposed. It was not suggested to the Court, in what 
way the notice could refresh the memory of the witness, 
as to the time he saw the notice which he speaks of, nor 
can we perceive its relation to it. Burrough v. Martin, 
2 Camp. 112. 

In the progress of the trial, a reference was made by 
the parties to Mr. James Stanly, to take an account of 
the defendant’s administration of the assets of the intes- 
tate. The commissioner made his report, which was 
confirmed by the Court, neither party having made any | 
exception. The referee, after stating the receipts and 
disbursements of the defendant, reports that there were 
assets in his hands to the amount of $930 31,a sum 
more than sufficient to satisfy the plaintiff’s debt. But 
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he goes on and states that the defendant claims to retain 
that balance to pay certain sums due to him from his intes- 
tate, and to pay an unsatisfied judgment quando render- 
ed against him as administrator of Ed. Patrick at May 
Term 1843, of Greene County Court, at the instance of 
John M. Patrick, by his guardian Willis Dixon for the 
sum of 1281 894. The defendant’s counsel requested the 
Court to charge the jury, as set forth in the case, that the 
defendant had a right to retain the amount reported asin 
his hands to pay the quando judgment. This was refa- 
sed upon the ground, that the defendant had not produced 
the record of the judgment. In this, we are of opinion, 
his Honorerred. The reference to Mr. Stanly was not 
a matter of right belonging to either of the parties, the 
action not being on the administrator’s bond, but was 
made by them, as a satisfactory and expeditious mode of 
ascertaining the state of the assets. 

We are of opinion, that as the plaintiff used the report 
to charge the defendant, the latter was entitled to use it 
to his discharge, and that his Honor erred in refusing the 
instructions prayed for. The plaintiff gave no other ev- 
idence of assets, and the question turned upon the con- 
struction of the Report. That we understand clearly, to 
find out—standing demands, preferable to the plaintiff’s 
to a greater amount than the balance of $930 $1. For he 
refers to certain depositions and records, establishing cer- 
tain demands to the amount of $837 814 against the es- 
tate in favor of the defendant. 


Per Curiam. Judgment reversed and a venire de nove 
ordered, 
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THE STATE vs. JOHN P. WILLIAMS. 


An indictment will lie under our Statute for feloniously taking and carrying 
away aronaway slave, “with intent to dispose of him to another,” &e, 
even though the taker did not know who was the owner of the slave. 

The possession of a stolen thing is evidence to some extent, against the pos- 
sessor, of a taking by him. Ordinarily, it is stronger or weaker, in propor- 
tion to the period intervening between the stealing and the finding in pos- 
session of the accused; and, after the lapse of a considerable time, before 
&@ possession is shewn in the accused, the law does not infer bis guilt, but 
leaves that question to the jury under a consideration of all the cireum- 
stances. 

Where there were different counts in a bill of indictment, one charging a 
taking by the prisoner with violence, and another by seduction, and each of 
them also charging a conveying away, with the intents required by the 


Statute, the jury are not bound to find in which way the taking was had, 


but the verdict might be general, though there were other defective counts. 

An indictment, in a case under our Statute, for the abduction of negroes, 
which charges that the defendant “by violence, feloniously teok,” i» as 
good as if it had averred that the defendant “‘feloniously by violence took,” 
- 

In an indictment relating to the larceny or abduction of a slave, in deseribing 
him as the property of A. B., you may use indifferently the phrases, “then 
and there being the property or of the proper goods and chattels of A. B.,” 
&c., or and “the property of A. B.,” after laying the value, 4c, of the 
slave. 

In an indictment for stealing, &c. a slave, under our Statute, the words ‘with 
an intent to sell and dispose of the said slave” are sufficient. 

The cases of Hall, 2 Hay. 105; Davis, 2 Law Rep. 291 ; Jernigan, N. C. 
Term Rep. 44; Roper, 3 Dev. 473 ; Hardin, 2 Dev. & Bat. 402 ; Sparrow, 
N. C. Term Rep. 93, and Harvey, 2 Dev. & Bat. 390, cited and approved, 


Appeal from the Superior Court of Law of Sampson 
County, at the Fall Term, 1848, his Honor Judge Pzar- 
son presiding. 
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The prisoner was indicted in eleven counts. The first 
charged, that he, “a certain male slave named Jim, of 
the value of ten dollars, and the property of Wm. D, 
Cobb, felonionly did steal, take, and carry away, contrary 
to the form of the statute” §c. Another count charged 
that he “did by seduction, feloniously take and carry away, 
a certain male slave named Jim, of the value of ten dol- 
lars, and the property of William D. Cobb, with an in- 
tention to sell or dispose of said slave Jim to another, con- 
trary to the form,” &c. Another count charged that he 
“did by violence feloniously take and carry away a cer- 
tain male slave named Jim, of the value of ten dollars, 
and the property of William D. Cobb, with an intention 
to sell or dispose of said slave Jim to another, country,” 
&c. The other eight counts alleged a taking of the ne- 
gro by violence, or by seduction, respectively, with an in- 
tent to sell, or to appropriate to the prisoner’s own use, 
without charging a conveying away; or alleged a con- 
veying away by violence or by seduction, respectively, 
with an intent to sell or to appropriate, without charging 
a taking. 

On the trial there was evidence, that on the 3rd day of 
April, 1848, the slave ran away from the owner, Cobb, 
who lived in Wayne County, about nine miles from Golds- 
boro’, where the prisoner lived, and there was a depot of 
the Wilmington rail road : that about ten o’clock on the 
23rd of April, (as stated in the exception,) the prisoner 
took passage to Wilmington and entered one of the cars, 
and two negro men also entered another car, in which 
negroes were generally transported, and after going about 
two miles the prisoner paid his own fare and that of the two 
negroes to Wilmington, and they proeeeded to that place 
in the train: that about 10 o’clock of the 23rd of April: 
just after the cars arrived from Goldsboro’, the prisorer, 
who was then unknown to the collector of the Port, took 
passage on board a steamer, belonging to the line, to 
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Charleston for himself and two negro men, and signed a 
manifest, describing them, in the name of “John William- 
son:” that in due course the steamer would arrive at 
Charleston in time for a passenger to reach Hamburg on 
the rail road from Charleston to that place in the night 
of the 24th of April: and that on the 25th of April, 1848, 
the prisoner sold the negro Jim and another negro to one 
Trowbridge in Hamburg, the prisoner then calling him- | 
self “John Smith :” and that in October following, sus- 
pecting that the negroes had been improperly carried 
away, Trowbridge brought them back to Wayne, and 
Cobb claimed Jim as his and he was identified by others. 

The prisoner called several witnesses to establish an 
alibi, and their evidence was left to the jury on the point. 

The counsel on the part of the State contended: that 
if the jury should believe that the slave was in the pose. 
session of the prisoner twenty days after he ranaway, . 
then, in the absence of evidence to rebut it, the law raised 
a presumption, that the prisoner had stolen him or felon- 
iously taken him by violence or seduction. 

The counsel for the prisoner, on the other hand, insisted, 
that, as the slave had runaway, the owner had lost his pos- 
session ; and, that, as lost property, he could not be stolen, 
especially if the prisoner did not know the owner: and 
there was no evidence that he did know the owner, or 
even that the negro was a slave. 

The prisoner’s counsel further insisted, that the pri- 
soner’s conveying away the slave from this State and 
selling him would not authorise his conviction, but that 
he must also have taken him feloniously ; and that there 
was no evidence from which the jury could infer that 
the slave was stolen or was taken by violence or seduc- 
tion by the prisoner from the possession of the owner; 
and, even admitting a runaway slave to be in the posses- 
sion of the owner for the purposes of this indictment, yet 
that, for aught in the evidence, the slave might have 
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been and probably was stolen or taken by some other 
person and delivered to the prisoner at Goldsboro’: and 
that in such a case the prisoner could not be convicted, 
because the jury ought not to be allowed to guess how 
the fact was. 

The Court instructed the jury, that to raise a presump- 
tion, that the possessor of stolen property had stolen it, | 
the possession must be so recent after the theft, that 
the possessor could not have well come by it unless he 
had stolen it himself: and that, when the property was 
@ negro man, who had runaway twenty days before the 
pessessor was first seen in possession, the time was teo 
long for the Court to lay it down asa rale of law, that 
the possessor was to be presumed to have been the taker ; 
and in such case it was to be passed on by the jury, as 
an open question of fact, upon the evidence. 

The Court further instructed the jury, that, to justify a 
conviction of the prisoner, they must find both a taking 
of the slave by him from the owner and also a conveying 
away: for the two acts must concur in order to constitute 
the offence : that in this case the color of the negro raised 
& presumption to every one that he was a slave; and 
that stealing, or taking him by violence or seduction and 
conveying him away, with intent to sell or dispose of him, 
was a felony within the statute, though the negro was a 
runaway at the time and the prisoner did not know the 
owner: And that it was for the jury to determine upon 
the evidence, whether the prisoner did in fact steal or take 
the slave by violence or seduction and convey him with 
the intents charged: And that if the prisoner met with 
the slave while he was runaway and. then took him by 
violence, or seduced him to go with him with the intent 
supposed, that would be a taking within the Act: And 
that, if the prisoner holding himself out as the owner or 
as the person having the charge of the negro, caused him 
to get into the cars and paid his fare and thereby enabled 
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him to pass along the rail road, that would be a convey- 
ing within the Act, although the prisoner was in one car 
and the negro in another. And the Court further in- 
structed the jury, in reference to the manner in which 
the prisoner might have come into possession of the slave, 
that, if the prisoner had an accomplice, who stole or took 
the negro and brought him to the prisoner, and the pri- 
soner’s part was then to convey him away and seli him, 
there would not be a stealing by the prisoner, nor a tak- 
ing within the statute. But that if the prisoner got some 
agent to carry messages to the slave, as a go between, 
and in that manner seduced the slave to come to him at 
Goldsborough, and get into the*cars, the agent or go-be- 
tween not having taken possession or any control over 
the slave, then that would be a taking by theprisoner: 
And that it was for the jury to decide from all the evi- — 
dence, whether the prisoner himself took the slave or se- 
duced him by messages sent by an agent to come to him 

and then took him, or whether the slave was taken by — 
another person and delivered to the prisoner: andthatif — 
they were not satisfied either as to the taking of the slave 
by the prisoner in the modes mentioned or the conveying 
away by him, with the intents charged, they ought to — 


find the prisoner not guilty. But ifthe jury should find 
such taking and conveying by the prisoner. inasmuch as 


there were counts in the indictment to meet the different 
aspects of the case, it was unnecessary for the jury fo 
decide in which particular way it was effected. 

The prisoner was convicted and after sentence he ap 
pealed to this Court. 


Attorney General, for the State. 
W. H. Haywood and Meares, for the prisoner. 


Rurrm,C.J. Under the instructions it is to be assumed, 
that the prisoner did not know the negro belonged to Cobb, 
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though we think it might well have been left to the jury, 
that he did. The residence of those persons within nine 
miles of each other in the same County, that of the pri- 
soner being at a very public place, and the extreme pro- 
bability that the prisoner, if before ignorant, would en- 
quire and learn from the negro, who his owner was, and 
where he lived, in order to shape his course so as to avoid 
him, would seem to afford a fair presumption, that the 
prisoner had information in whom the property was. It 
is, however, now to be taken otherwise ; and then the 
question is, whether a slave, under those circumstances, 
ean be the subject of larceny. The Attorney General 
argued, indeed, that, if that be not so, yet under the 
statute the offence of taking by violence or seduction 
and conveying away, with the intents mentioned, is 
constituted without any reference to the condition of the 
slave, as being in the owner’s actual possession or a runa- 
wey atthe time. But the Act applies the words “steal’ 
and “by violence or seduction take and carry away” to 
the same subject, namely, “a slave, the property of ano- 
ther;” and therefore if a runaway slave be not the pro- 
perty of another, so as to be the subject of stealing, we 
suppose he cannot be deemed his property, so as to be 
the subject of a taking by violence or seduction. This 
‘point has not been distinctly presented before, so as to be 
directly decided. But it is by no means new, and has 
been involved to some extent in other cases, so as to elicit 
opinions on it. It seems to us, when it was held in Hall's 
case, 2 Hay. 105, that a moral and intelligent being was 
the subject of larceny, because he was a slave, and in 
the cases of Davis, 2 Law Rep. 281, and of Jernigan, N. 
C. T. R. 44, that when the owner was known, a ranaWay 
slave was also the subject of larceny, that it was virtually 
decided, that every taking and conveying away. a sla 
causa lucri, and clam and secrete, constitutes 
Chief Justice Tavior strongly puts it in his rep 
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argument of the Attorney Ceneral in Jernigan’s case othe 
the reason given by Hawkins, why it is not lercdny” to 
take lost goods, namely, because the party is not much 
aggrieved, when nothing is taken but what he had Tost 
before, does not apply to a runaway negro; because the 
owner is much aggrieved when, after his slave has rona- 
way, his chance of regaining him is lessened, and pe 
destroyed by his asportation. He adds the cube ae 
eral remark, that whenever the principles of the criminal 
law are applied to a species of property unknown ‘to the 
people, who instituted that law, it is absolutely necessary 
to consider the reason and spirit of the law, and so inter- — 
pret it that slaves may be effectually protected; and that — 
it was evident, that an adherence to the letter of the 
law, without regard to its spirit, would leave slave pro — 
perty unprotected, as the common law knew no stich — 
property. Upon reasoning of that kind, the Courts came — 
‘to the resolutions in the cases cited; and the same Fea. 
soning reaches the present question. For, whenit is ém — 
quired, whether a runaway slave can be stolen, if the 4 
owner be not known, it is implied that the taker knéw — 
the negro to be the slave of some one and that the taking © 
was causa lucri. Admitting those points, the necessity — 
‘for securing the rights of ownership in negroes impéra- — 
tively requires, that such a taking of a runaway shold 
be held to be larceny, and the impossibility of ‘h 

that a human being has any just similitude to an i 
mate chattel that is lost, or to a brute that has strayed 
from its pasture, prevents an exception founded merely 
on the want of knowledge in the taker, who, in particular, 
was the owner of the slave. This subject was incidental- 
ly under consideration in Roper’s case, 3 Dev. 473,' and 
Chief Justice Henperson expressed himself pointedly in 
terms, which cover the whole ground. He said, ‘that 
ranaway slaves do not fall within the description of lost 
property ; for, from their nature, being intelligent beings, 
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they are incapable of becoming estrays, in the legal mean- 
ing of the word, and in their runaway state they more 
closely resemble that class of lost property, than any 
other. The same idea pervades the statutes regulating 
the arrest and disposition of runaway negroes and the 
punishments for harboring them. For it is not only in- 
dictable to entice or persuade a slave to absent himself 
from the service of the owner—in which case a knowl- 
edge of the owner is implied—but also to harbor or main- 
tain, under any pretence whatever, “any runaway slave,” 
thus clearly placing the latter crime upon the state of 
slavery merely of the negro, without regard to the party’s 
_ kmowledge of the ownership. In an indictment or decla- 
ration for harboring a runaway, a scienter of the owner- 
ship is.never laid, but only that the negro was a runaway 
. slave, the property of some other person. For it is alike 
‘ _unlawful to harbor such a slave, whether the owner be 
. 3 known or not, Indeed, it is incorrect to say, that, for any 
rights or powers over the slave by one who takes him, a 
runaway is without a known owner. For the statutes 
require that the runaway shall, when taken up, be com- 
mitted to jail, and if an owner do not appear in a pre- 
seribed time the slave is to be sold for public uses; so 
that the public, if no one else, may be regarded as. the 
owner. At all events, the taker up can, under no possi- 
ble circumstances, rightfully keep the possession of a 
runaway slave longer than is requisite to convey him to 
prison, or gain a property of the most special kind in him, 
but is at most entitled only to a reward for taking up. 
This is a remarkable feature in the condition of a runa- 
way slave, which distinguishes it from that of lost goods 
or stray beasts ; for in these last the finder gets the pro- 
perty until the owner appears, and therefore the idea of 
lareeny by using the property in any manner is repelled. 
But that wholly fails in the case of a runaway slave, as 
the person, who takes him, must know that he has no in- 
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terest in the slave, and that, as against him, the public 
at all events has the right, and that it is his duty to’ pre- 
vide for the proper disposition of the slave, and not cone 
vert him to his own use. Therefore, in such a case, the. 
appropriation of the slave in the manner and under the 
circumstances, which usually indicate a felonious inten- 
tion, is as criminal as if the slave had not been runaway. 
Hence we believe the understanding is almost universal, 
in every class of the community, that slaves cannot be, 
reckoned among lost things, and that a runaway is, there-. 
fore, as much a subject of larceny. as any other eer us 
and the Court so holds. 

It was further argued, that supposing the slave the pie 
ject of larceny or of a taking under the statute, there. 
were other objections to the conviction. It was said first, , 
that the Court ought not only to have refused the i. 
struction asked for the State, but ought to have given an. 
instruction, that a possession twenty days after thene-. _ 
gro ran away was no evidence of a taking by the pris-. _ 
oner. The argument is fully answered by the fact, that. 
no such instruction was requested, and the Court was.not. 
obliged ex debito justitiae to give it. But, in truth, it ought. — 
not to have been given. For the possession of a stolen. 
thing is evidence, to some extent, against the possessor of 
a taking by him. Ordinarily, indeed, it is strongerorm, 
weaker in proportion to the period intervening between _—‘¥- 
the stealing and the finding in the possession of the.ace.. __ 
cused; and after the lapse of a considerable time before, _ 
a possession is shown in the accused, the law infers not, 3 
his guilt, but leaves that question to the jury under a. 
consideration of all the circumstances. But in the case, 
of a runaway slave, the possession can be called neither 
recent nor remote ; because, although the negro may » 
have been long runaway, it does not appear whem he, 
was taken by the prisoner, or any one else; and there-.. 
fore the jury must judge from the attendant circumstan- 
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ces, Coupled with a possession of the prisoner, and the 
fact, that a possession is shewn in no one else, when the 
slave'was taken and by whom. In this case the ‘ 
was’ never seen from the time he ran away, until the 
night ke was pat into a car by the prisoner for traus- 
portation to a distant place, to which he was carried with 
all speed by the prisoner, who there under a false name 
sold him. Considering the subject to be an intelligent 
being} from whom such information might be obtained 
as would lead to the obtaining of competent evidence of 
a prisoner’s taking by some one else, if;the fact were so, 
and that no such evidence is produced, nor likelihood of 
the fact shewn. and considering the manner in which the 
prisoner proceeded on his journey and in the sale, this is 
not‘only not a case in which there was no evidence of a 
taking*by the prisoner, but it is one in which there is no 
evidence’ of a taking by any other person and a high 
probability of a taking by the prisoner. In all cases of 
presumption from possession and time much often de: 
pends on other and minute circumstances. We think 
therefore, that the position taken at the bar cannot 4 
maintained, that there could not be a conviction with- 
out distinct evidence of the taking by the prisoner him- 
self, inasmuch as the taking might have been by 
someone, who delivered the negro to the prisoner, If 
that were true, it would be impossible to convict any 
person of stealing a runaway, but upon the evidence of 
an accomplice ; for, being moral agents, they may be se- 
duced and got into possession with such privacy, as to 
render it impracticable otherwise to establish directly the 
exact time or the precise means of effecting it. The 
Court went far enough in “allowing the jury to guess,” 
without any evidence to the point, that the negro might 
have been delivered to the prisoner, and so was not taken 
by him ; and we think the complaint on the part of the 
prisoner is entirely unfounded, that the Court submitted to 
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the jury the consideration, whether the prisoner might 
not have prevailed on the negro to come to him by mes- 
sages through an agent. For, although it be true, that 
there was no proof to that point, and therefore it was not 
strictly proper to leave it to the jury, yet the prisoner has 
no right to complain of it, since he was the cause of it- 
For there was as little proof or probability, that the pri- 
soner, as he contended, had received the negro from ano- 
ther person; and therefore, when the Court, at the.in- 
stance of the prisoner, left the enquiry upon this. Jast 
point to the jury, it was not improper to enable them. te 
distinguish detween the case of a delivery of the negro 
to the prisoner by one who had taken and acquired full 
dominion over him, and that, in which the prisoner was 
the first taker, though enabled to become so by means. of 
messages through a person—another siave, for example 
~—who merely delivered him, without aiming at or ae- 
quiring any dominion over the slave for himself. The 
position laid down to the jury was correct in point. of 
liw, according to Hardin's case, 2 Dev. & Bat. 407, and 
the prisoner had sustained no injury from it, though there 
‘was no evidence to which it was applicable; for it was 
at his own instance that any thing was said on) the 
sabject. 

It was also insisted, that there was error in-telling the 
jury that it was not necessary for them to decide in which 
particular way the taking by the prisoner was effected, 
inasmuch as some of the counts are defective. For, it 
is argued, the case is not within the rule, that there may 
be judgment on an indictment containing defective counts, 
if there be a good one; because that proceeds on the 
ground, that there was evidence to authorise a conviction 
upon each and all of the counts, whereas here the jury 
were told, it is said, that they might convict upon all, if 
they thought the prisoner guilty upon any one. If that 
be true, there ought to be a venire de novo, certainly ; for 

















jf 
DECEMBER TERM, 1848. rst 





State v. Williams. 





unquestionably the eight counts are bad, in which a tak- 
ing without a conveying, and a conveying without a tak- 
ing; are respectively charged. But it is clear, that the 
supposed error was not committed ; for the Court explicit- 
ly put those counts out of the case, in the very beginning 
of the charge, by telling the jury, that the acts of taking 
and conveying must concur to authorise a conviction. 
The meaning evidently was, and the jury could not have 
4 mistaken it, that if they found a taking of the negro by 
violence or by seduction, and also a conveying away, by 
the prisoner, with the requisite intents, then it was not 
material, that they should find in which of the modes the 
taking was effected, but the verdict might be general. 
The instruction therefore plainly applied only to the 
counts which charged the-stealing, or the taking by se- 
duction and conveying away, or the taking by violence 
and conveying away ; all of which are good. It assumed, 
that the jury should be satisfied, that the prisoner was 
guilty in one of the modes well charged ; and, ‘if so, it 
was manifestly of no consequence, whether the convie- 
tion was on any one or all of those counts, since the of- 
fences were of the same grade and the punishment the 
same. -The instruction might relieve the jury of some 
trouble in their investigation, but could work no preju- 
dice to the prisoner. a 
Some objections were taken to the insufficiency of the 
evidence of the identity of the slave of Cobb with the ne- 
gro carried on the road, and also the apparent discrepan- 
ey in the statements as to the times of leaving Golds- 
borough and Wilmington. But they were points arising 
upon the evidence and were proper for the jury and not 
for this Court. 





: 


A motion has also been made here in arrest of judg- 
ment, on several grounds. One of them is, that the in- 
dictment does not apply the term “feloniqualy” to the viez 
lence and seduction, as well as to the taking. But it 
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clearly does, for the expression, that one “by violence 
feloniously took.” is the same as that he “feloniously by 
violence took,” it being impossible, that the thing can be 
taken feloniously by violence, unless the violence—the 
means of taking—be felonious. 

Another is, that it isnot directly averred, that the. ne- 
gro was not the property of Cobb, as by the words, “then 
and there being the property, or of the proper goods and 
chattels of,” &c. but only adds the averment after lay- 
ing the value, “and the property of,” &c. But both forms 
of expression have the same meaning, and they are used 
indie rently, This indictment follows in this respect that 
in Sparrow's case, N. C. T. R. 93; and that was held good 
on a motion in arrest. 

A third ground is, that the indictment is uncertainand 
repugnant in charging an intent to “sell and dispose of” 
the slave, as a disposition may be by other means than 
that of a sale. But in that respect the indictment is sus- 
tained by the precedent in Harvey's case, 2 Dev. & Bat. 
390, and the opinion there given on the very point. 

Upon the whole, then, the Court sees no errorin the 
record. Indeed, we have had no difficulty whatever, but 
on the question, whether a runaway slave be the subject 
of larceny, or within the Act of 1779. If the former, he 
certainly is the latter. But we own, that, were it res in- 
tegra, we should hesitate to hold, that the common law 
could recognise such a thing as the Jarceny of a man, and 
perhaps feel bound to leave it to the Legislature to make 
a fit provision for the case. But for upwards of half a 
century it has been held by the highest tribunals to be 
law here, and has been tolerated and affirmed by the leg- 
islature as a salutary security of a very important portion 


of the property of the citizen ; andtherefore the Courtnow — 


feels bound to follow up the principle thus established. 


* PerCvuriam. Certificate ordered to the Court below. 
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DEN ON DEMISE OF KINCHEN POWELL & AL. vs. WILLIAM 
T. BAUGHAM. 


Where an execution from a justice of the peace has boon levied om land amd 
returned to the County Court, where judgment is rendered for the 
he may either have an order of sale, under which he can only sell the Is 
levied on, or he may take an execution asin other cases of judgments. — 

A special fieri facias may be added toa venditioni exponas, whenever a fi 
fia, itself may be sued out. 

The cases of Amyett v. Backhouse, 3 Marp. 63, Burke v. Elliott, 4 Ire. 355, 
and Borden v. Smith, 3 Dev. & Bat. 34, cited and approved. 


Appeal from the Superior Court of Law of North- 
ampton County, at the Fall Term, 1848, his Honor Judge 
Bamey presiding. 

Both parties claim title to the premises under Morris 
Baugham, who conveyed them to Jesse Blanchard, and 
he conveyed to the lessor of the plaintiff. On the part of 
the defendant, it was alleged, that the deed to Blanch 
was made in fraud of Morris Baugham’s creditors, and | ithe 
defendant set up a title under a sale and conveyance to. 
him by the sheriff. In support of his title, the defe 
gave in evidence the record of a judgment before a jus 
tice of the peace against Baugham, and a fieri facies 
thereon levied on the premises, and returned to the | an- 
ty Court, and, after notice to the debtor, a ju 
the County Court affirming that of the justice o ; 
peace for the debt and costs, and a venditioni exponas 
thereon for the sale of the premisesleviedon, = _—_ 

On that evidence the counsel for the plainti Piate’ 
that the writ of venditioni exponas was inoperative, 
cause the County Court had made no order of sale or any 
special award of the writ; and of that opinion was the 

20 












154 SUPREME COURT. 
Powell v. Baugham. 











Court and directed the jury to find for the plaintiff. There 
was & verdict accordingly, and judgment thereon; and 
the defendant appealed. 


B. F. Moore, for the plaintiffs. 
Whitaker and W. N. H. Smith, for the defendant. 


Rurriw, C. J. Under the Act of 1794, a venditioni ex- 
ponas was the only execution, that could be issued from 
the County Court upon a levy of a justice’s execution on 
land ; and that could only be had by the special order of 
the Court. If satisfaction was not obtained by the sale 
of the land, the plaintiff was obliged to proceed again be- 
fore the justice of the peace. That was often a serious 
inconvenience, and to remedy it, the Act of 1822 was 
passed torequire the Court, on the application of the 
plaintiff, to enter a judgment there for the debt and costs, 
It is then added, that, “if by the sale of the.land levied 
on, a sufficient sum shall not be produced to satisfy the 
judgment, the plaintiff may sue out execution from the 
Court for the residue in the same way as if the judgment 
had been originally rendered by the Court.” The opinion 
heli! in the Superior Court was, that, since that Act, in 
addition to a jadgment for the debt and costs, there must 
still be a special order of sale to entitle the plaintiff toa 
venditioni exponas. This Court entertains an opinion to 
thé contrary. No doubt the creditor may still limit his 
motion to an order of sale ; and, if so, he can have noih- 
ing but the venditioni exponas. Bat if he take judgment 
in Court for his debt and costs, then, ex vi termini, he may 
have any execution, which under like circumstance he 
would be entitled to upon any judgment in Court, unless 
the Act restrains him in some respect ; which, we think, 
is clearly not the case. What, then, is the state of such 
a cise? It is, that the plaintiff has a general judgment 
for his debt, with a lien on the land levied on for its sat- 
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isfaction. The Legislature did not mean to discharge thé 
lien by reason that the creditor took a general judgment 
instead of an order of sale ; and it was, no doubt, to show 
that such was not the meaning, that the words were added, 
respecting the sale of the land levied on. It is precisely 
like the case of a judgment in original attachment ; upon 
which the words of the Act of 1777 are, that “if the judg- 
ment shall not be satified by the goods attached, the plain- 
tiff may have execution for the residue ;” and it has al- 
ways been held that upon such a judgment the plaintiff 
might either have a venditioni exponas or a fieri facias, 
though if he take the latter writ the property attached is 
discharged. Amyett v. Backhouse, 3 Mur. 63. '-It was to 
prevent that inference from the judgment’s being general 
in the County Court, that the particular provision was 
inserted in the Act of 1822,'which has been quoted. But, 
without such special words, the just construction of the 
Act would have led to the same result. For, the Act is 
remedial and therefore is to be favourably interpreted ; 
and why should not the creditor be entitled upon such a 
judgment to any execution, which he would be entitled 
to upon any other judgment, when there is a lien on 

ticular property? The record shews the debt, and the 
levy on the land, just as they appear when the levy is 
returned by the sheriff on a fiert facias ; and therefore a 
venditioni exponas may be sued by the party, according to 
the course of the Court, without any special award of it 
in the one case as well as in the other. Indeedythe éase 
is exactly that of a judgment in attachment. In Burke 
vy. Elliot, 4 Ire. 355, the judgment and executionqwere 
like those now before us, and the Court said, that; ipon 
a jadgment rendered in the County Court for the debt, 
the creditor, at his election, could have execution against 
the land levied on, or against the person, or property gen- 
erally, of the debtor. In Borden v. Smith, 3 Dev. & Bat. 
34, it was held, that a venditioni exponas might issue)up- 
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on such a judgment. It is mentioned further in that case, 
as if there were some uncertainty about it, that a fiert 
foes clause might be inserted in the venditioni exponas, 

ny any | hesitation should have been felt on that point 
we are now at some loss to say ; for a special fiert facias 
may be added to a wenditioni exponas, whenever a. Sieri 
Sacias itself may be sued out. That upon the judgment 
in the County Court the plaintiff may immediately have 
a venditioni exponas, seems necessarily to result 


from the nature of the case and the particular terms of 
the Act of 1822. 


qaor 


Pzr Curiam. Judgment reversed and venirede novo. 


JOHN C. RANKIN & AL. ve THANKFUL RANKIN & AL. 


In a probate of nuncupative wills every requisition of the Statute ought to be 
faithfully observed ; PE eT Ra PrN nc 
of kin are not cited. 


Appeal from the Superior Court of Law of Guilford 
County, at the Spring Term, 1848, his Honor Judge Pzar- 
This is an application to call in the probate of a nun- 
cupative will of William Rankin, who died in September, 
18290, leaving a widow, who is one of the defendants, and 
two daughters, who were infants. It was on the 22nd of 
reduced to writing in this form: “The nun- 

- gupative will of William Rankin, deceased. It was his 
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will and request that the old plantation be sold and the 
old wagon and stiil and all the stock that his wife could 
spare, to pay his debts; and the remainder of the proper- 

ty to be at his wife’s disposal ; and for her to get one of 
his or her friends to assist her, or whom she pleases. He 
mentioned that he was not able todo ithimself. William 
Rankin related these words on the 7th day of September, 
1829, and died on the 17th of the same month. Teste— 
Samuel E. Donnell, David Wilson” 

At November Term of tlhe County Court of 1829, pro- 
bate was taken thereof in the following form: “This 
nuneupative will of William Rankin, deceased, was duly 
proved in open Court by the oaths of Samuel Donnell and 
David Wilson, the subscribing witnesses thereto; and 
it is ordered to be recorded.” There was no citation to 
the children, nor any guardian appointed to defend their 
interests. At the same time administration with the will 
annexed was, at the request of the widow, granted to her 
and John Rankin, a brother of the deceased; and after 
the payment of the debts, Mrs. Rankin continued in pos- 
session of the estate, consisting of eight slaves, stock, 
household furniture, and other things, claiming them as 
her own ander her husband’s will. Her daughters like- 
wise lived with her until their marriages, which teok 

place while they were respectively under age ; that is to 
say, that of one of them, Hannah, to John C. Rankin, in 
December, 1833, and that of the other, Nancy, to Thomas 
Rankin, in December. 1840. Hannah had four children 
and died in May 1845; and Nancy had two children and 
died in April 1844. After the respective marriages, Mrs. 
Rankin gave to each of her daughters some slaves by 
parol and put them into the possession of their husbands. 
But after the deaths of the daughters differences took 
place between that lady and her sons-in-law, and she 
brought actions of detinue against them and recovered 
the negroes. They then administered on the estates of 
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their respective wives, and instituted the present Pre: 
ceeding in August, 1846, 

The allegation impeaches the probate of the will, upon 
the ground, that there was no process to call in the’ ehil- 
dren to contest it, nor were they otherwise parties to'the 
proceeding or privy thereto, and also because it does not 
appear in the probate, thatthe will was made under such 
circumstances as the law requires to make it valid, and» 
particularly, that the witnesses were specially required 
to bear witness thereto by the testator himself. Further- 
more, the allegation impeaches the will itself, because. 
the witnesses were not in fact thus specially ona to 
bear witness to the will by the testator. 

Mrs. Rankin and John Rankin put in a responsive alle- 
gation, and therein admit, that the probate took place 
without process sued out to bring in the children or their 
being otherwise actually before the Court. But’ Mrs. 
Rankin states in fact the daughter Hannah, then 14 years 
old, was present when the will was made and knew its 
provisions ; and that she and Nancy, then 7 or 8'years 
old, knew, when she went to Court to have the will 
proved, and were immediately informed that it had been 
proved, and that they both acquiesced in it daring their 
lives, and, particularly that Hannah did, notwithstanding 
repeated efforts of her husband to render her dissatisfied, 
and notwithstanding the peace of her life was disturbed 
by his importunities to her to fall out with her mother and 
set up a claim to the property given to her by the will. 
Mrs. Rankin states, that the will was made by her hus- 
band at his own house, in his last sickness, and in the 
presence of herself, her daughter Hannah, David Wilson, 
Samuel! E. Donnell, and the wife of Donnell ; and’ that 
the testator called all of them to his bed side and said, 
“IT want you all to take notice of what I say, and bear 
witness that this is my will.” And both she and John 
Rankin state, that the witnesses Donnell! and Wilson, both, 
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deposed to the Court, when the will was offered for pros, 
bate, that the deceased did thus call on them and the 

other persons.to take notice as above set forth, Mrs. 

Rankin furthermore states, that the present applicants. 
after their intermarriages with her daughters saw a copy 

of the will.and probate frequently at her house, and were. 
fully informed in respect thereof ; and that, although they. 
repeatedly applied to her, she constantly refused to make 

them,conveyances for any of the negroes, and that they 

submitted to such refusals during the lives of their wives 

and until December 1945: and that then they again ap- 

plied.to her for a title to the negroes, when she informed 

them, that she would not make any, but intended to let 

them enjoy the slaves during their lives, and then to give 

them to her grand-children—whereupon they threatened 

to have the will set aside, and she brought suit for the 

negroes. 

In support of the allegation, David Wilson, one of the 
subseribing witnesses, has been examined, and he deposes 
that the will was made in the presence of Donnell, him- 
self, his wife, and Mrs. Rankin, and was correctly. re- 
duced to writing ; but that he has no recollection, that 
either he or Donnell or any other person was called on 
bythe testator to remember or bear witness to what he. 
said; and that he feels confident, that they were not thus, 
called on. because he is sure, that he put into writing all 
the testator did say; and that neither he nor Donnell was 
examined or made any statement to the Court on that 
point. 

On the contrary John Rankin deposes, that, being called 
on by his sister-in-law to assist her in the management of 
the estate, he was led to enquire into the circumstances 
under which the will was made, and that he was informed, 
by Wilson and Donnell, that they were called on by Wil- . 
liam Rankin to bear witness that, that was his’ will,.. 
which was by them afterwards reduced to writing: That 
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he employed respectable counsel to have the will proved 
properly ; and that he was present in Court upon the oe- 
casion and both Donnell and Wilson then swore that the 
testator disposed of his property in the manner in whith 
they wrote the will down and that they were both called 
on to bear witness to it. He states, further, that Donnell 
is dead. 

Both of these witnesses are proved, by several respecta- 
ble persons, to have very good characters; but most of 
the witnesses say, that Mr. Rankin was so deaf in 1829, 
and ever since, that his hearing was very indistinct.» 

The cause was brought by appeal to the Superior 
Court, and there the probate was set aside, and an apeeas 
then taken to this Court. 

Kerr and Iredell, for the plaintiffs. 

Morehead, for the defendants. 


Rurrim, C. J. Nuncupative wills were found to give 
rise to so many frauds and perjuries, that it was nece’ 
to guard them by many requisites in respect to their exe- 
cution and their probate. Cole v. Woodnunt, 4 Ves. 196, 
note, 2 Bl. Com. 501. To render the protection sale a. 
gainst those evils, the Court ought faithfully to observe. 
every one of the provisions of the Statute. As one of © 
them, and not the least important, the Act prohibts pro- 
bate of a nuncupative will “until process has been first’ 
issued to call in the widow, or next of kin, or both, if con- 
veniently to be found, to contest the same if they think 
proper,” in order to prevent surprise on those interested 
in the estate. It was not intended, that there should be 
a probate of such a will in common form, when one in 
solemn form could be had, nor that the privity of the next 
of kin should be inferred from supposed opportunities of 
knowledge, or established by parol proof, as in some other 
instances it may be. Fer, in the former case, there might 
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be surprise ; and in the latter perjury ; and the danger 
ofeach was so obvious, that the Legislature deemed it 
politic to exclude the opportunities of committing them. 
Here the next of kin might have been conveniently found, 
being within the jurisdiction, and, indeed, resident with 
the party offering the will. It is true, they were infants. 
and, if brought in by process, could not have conducted 
the enquiries on which their rights depended. Bat that 
did not excuse the other party from bringing them in, 
because then it would have been the duty of the Court, 
thus informed of the state of the next of kin, to appointa 
guardian to defend for them. This case, itself, shews the 
importance that this requisite of the Act should have 
been attended to at the proper time ; for, if it had, the 
conflict would have been avoided, which now exists be- 
tween the witnesses’ upon the essential point, whether 
the supposed testator gave the requisite evidence, that 
his words were not uttered in loose discourse but animo 
testandi, by calling on persons to bear witness to that in- 
tention. At this day there can be no certainty, it seems, 
on that point, as the examination at the probate was ore 
tenus, and one of the witnesses, a respectable man, de- 
poses that there was no such calling on any body, and 
that neither he nor the other witness deposed or was ex- 
amined to it at the probate ; while another person, equal- 
ly respectable, states, although he cannot prove that the 
deceased did call in that manner on the witnesses, that 
yet both of them swore on that occasion, that he did. 
Thus it is seen, that the very evil has in this instance 
been produced, against which the wholesome enactment 
in the statute was directed. It is said, indeed, that the 
probate imports that this evidence was given, as it states 
that the will was “duly proved ;” which could not’ be 
without the evidence ; and that it gives also the gréater 
credit to the witness Rankin. But there is very little 
weight to be given to that expression in an ex parte pra- 
21 
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bate, and, especially, when it is clear that in one 
respect, at least, it was not duly proved, inasmuch as the 
next of kin were not-called in, nor any enquiry made for 
them upon process. Besides, Wilson’s statement is much 
corroborated by the omission of any such words in the 
supposed will, inasmuch as he states positively, that every 
thing was reduced to writing, which the party deceased 
said on the subject. Whether regard be had, then, to the 
form of the proceeding in the probate cause, or to the 
sufficiency of the instrament, as constituting a will, the 
probate was improperly passed. 

If acquiescence could supply in such a case the intrinsic 
defect of the probate from the omission to call in the next 
of kin, we think there is nothing to establish such an ac- 
quiescence as can bar the children from demanding a re- 
probate. There is no statute of limitations applicable to 
the case. The bar, if any, must arise solely from the pre- 
sumption of abandonment, cr of satisfaction of the claims 
of the parties as next of kin. It is clear, there is no sat- 
isfaction. None is pretended. As to the abandonment, 
the mother says only, that the husbands, as well as her 
daughters, knew of the will and probate. But it is not 
established, that they were properly aware of their rights 
and intended to waive them. On the contrary, the 
daughters were never sui juris, having been infants when 
they married and under coverture at their deaths ; and it 
is certain, that the husbands were not satisfied and did 
not intend to acquiesce finally in what had been done, 
but expressed themselves otherwise from time to time, fo 
the extent, even, of domestic disquiet, according to the 
allegation of the mother herself. They intended in some 
way to assert the right of their wives to shares of the 
‘negroes, if the'fnother would not make something like a 
fair distribution of herself; and, as soon as she finally re. 
fased, they instituted the present suit. As administrators 
of their wives, they are entitled to have the probate re- 
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yoked and leave the other party to propound the instru- 
ment again, if she shall still think proper to set it up as 
a will. The sentence in the Superior Court is affirmed 
with costs; and this will be certified to that Court, in 
order that the parties may make up an issue, if they think 
proper, or that such other steps shall be taken for the ad- 
ministration of the estate us the law requires. 


Per Curiam. Judgment accordingly, 


KENION T. WEST 4 AL. vs JOHN TILGHMAN. 


Where an owner of a slave stands by and sees the slave sold by another, hay- 
ing no title, and makes no objection, yet he is not thereby estopped from as- 
serting his legal title. 

The title to a slave can only be conveyed, according to the laws of this State, 
by a sale in writing, except when delivery accompanies the sale, or by a 
gift evidenced by a written instrument, the written instrument in each case 
to be attested by a subscribing witness and proved and recorded. 

Wherever a suit will survive to a wife she may be joined with her husband in 
the action. 

The case of Bird vy. Benton, 2 Dev. 180, overruled. The cases of Governor 
v. Freeman, 4 Dev. 474, and Lentz v. Chambers, 5 Ire. 599, cited and ap- 


proved. 


Appeal from the Superior Court of Law of Craven 
County, at the Fall Term, 1848, his Honor Judge Serruz 
presiding. 

The case is as follows: Joseph Watson, by his will, 
gave his son, Jno. A. B. Watson, after the death of his 
wife, a negro slave named Reuben, and a negro woman, 
named Sylva. By a subsequent clause, he directs, that 
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at her death, all the property he had lent her, shouldbe 
equally divided between his son, John and his daughters, 
Teresa and Susan, with survivor-ship, upon either dying 
without leaving issue. John died without issue, after his 
mother’s death, having by deed, conveyed to a Trustee, for 
‘the payment of his debts, all his property, including the 
negroes Reuben and Sylva. Among the debts secured, 
was one to West, the plaintiff, who had married Teresa, 
and some to Kilpatrick, who had married Susan. The 
Trustee took the property into his possession, after the 
death of John A. Watson, which took place in 1835, hired 
out the negroes in the month of until the 
succeeding Term of the County Court of Lenoir, when 
he sold them at public auction, and the defendant pur- 
chased the slave Reuben, and Kilpatrick, the plaintiff, 
the negro Sylva. But West and Kilpatrick knew that 
the slaves were conveyed in trust, and knew of the sale; 
both were on the ground when it commenced, and the 
Jatter continued there during the whole time, and each 
received a portion of the money raised by the sale, as 
secured creditors. 

His Honor charged the jury, that if they collected from 
the evidence, that the plaintiffs knew of the execution of 
the deed of Trust, the hiring of the boy, Reuben, by the 
Trustee, for one month, and of his intention to sell him, 
and that they attended at the time and place of sale, and 
that one of the plaintiffs, Kilpatrick, purchased the ne- 
gro Sylva, conveyed in the same deed of trust with Reu- 
ben and subject to the same claim the plaintiff now set 
up to him, and that if West, the plaintiff left the place of 
sale without forbidding the sale or setting up any title to 
the slave Reuben, and that the plaintiffs, West and Kil- 
patrick, by their act and conduct, induced the defendant 
and others to believe, that the title of the Trustee to the 
slave Reuben was undisputed, and if they. further believ- 
ed, that the plaintiffs received, each of them, from the 
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Trustee a portion of the money arising from the sale of 
Reuben, they were not entitled to recover. 

Verdict for the defendant and appeal to the Sapreme 
Court. 


Ne counsel for the plaintiffs. 
J. H. Bryan, for the defendant. 


Nasu, J. The instruction given to the jury, in sub- 
stance is, if the facts enumerated did exist, in law, the 
plaintiffs could not recover. This could not be, we think, 
anless they had transferred the slave to some other per- 
son. It is admitted that the legal title to the slave had 
been in the plaintiffs; have they, in any mode known to 
the law, parted with it? By the law of this State, all 
sales of slaves must be in writing, except where delivery 
accompanies the sale, or it is-void, and all gifts must be 
evidenced by a bill of sale. In neither of these modes, 
have the plaintiffs parted with their title. But it is al- 
leged, that the circumstances, proved in the case, amount 
either to an estoppel, or to a conveyance by them. We 
think neither conclusion is correct. The fact, that a per- 
son was present, when property, claimed by him was 
sold, without making known his title, amounted to an 
estoppel, was decided in Bird v. Benton, 2 Dev. 180. 
That case, however, has been over-ruled by those of Gov» 
ernor v. Freeman, 4 Dev. 474, and Lentz v. Chambers, 5 
Ire. 587. The principles governing this case are laid 
down by the Court in the case of Jones v. Sasser,1 Dev. 
& Bat. 462. There it was contended, that the plaintiff, 
by his concealment and misrepresentations of the owner- 
ship of the property, was estopped and concluded from 
setting up avy claim to the injury of those, whom he had 
thus imposed on and deceived. It was ruled, that even 
misrepresentation, coupled with concealment, was no 
estoppel, and that there was no such rale of Jaw, which 
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precluded the plaintiff from showing his title. In this 
case there is no pretence, that the plaintiffs were guilty of 
either concealment or misrepresentation—there is no evi- 
dence that they knew of their title.- For, although it is 
under the will of Joseph Watson, that they claimed, yet 
it was a matter of construction; and that they were igno- 
rant of it, is strongly implied by one of the acts, upon 
which the defendant reiies, to-wit: The purchase by 
Kilpatrick of the negro Sylva, to whom their title was 
just as good as that to Reuben, both being included in 
the deed of trust. It is difficult to imagine a motive, in 
making the purchase of her consistent with a knowledge 
of their title, unless upon the ground of fraud, which is 
not pretended. But even if they did know it, it would 
not alter the case in this Court. The case of Sasser 
further decides, that to hold, that the representations or 
misrepresentations of a party could transfer the title to 
another person, would be to violate the positive law of 
the State. That case is supported by that of Pickard v. 
Sears and Barratt, 33, En. C. L. R. 117. That was an 
action of trover for machinery. The property had be- 
longed to one Metcalf, who had mortgaged it to the plain- 
tiff, tosecure adebt duetohim. Metcalf was permitted to 
retain the possession, and use the machinery. While so 
in his por session, it was levied on to satisfy an execution 
against him, and at the sale, the defendant purchased. 
It was proved on the trial at nisi prius before Lord Den- 
man, that the plaintiff, before the sale, had frequent con- 
versations with the attorney of the defendants, concero- 
ing the machinery, and advised with him, as to the best 
mode of raising money on it to pay off the execution, and 
that he knew of the intention to sell, but at no time made 
known the fact of the mortgage. His Lordship refused 
to leave it tothe jury, to say, whether the plaintiff had 
not concurred in the sale, on the ground that there was no 
evidence of such concurrence. In delivering the opinion 
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of the King’s Bench upon a rule for a new trial, he says 
that the plaintiff, having a “ good title to the machinery, 
could not be divested of it, but by a sale or gift.” He 
concludes, as to the ground, upon which a new trial was 
granted, as follows, "We think his (the plaintiff’s) con- 
duct, in the standing by and giving a kind of “sanction 
to the proceedings under the execution, was a fact of 
such a nature, that the opinion of the jury ought to have 
been taken, whether he had not. in point of fact, ceased 
to be owner.” Not that the facts set forth, themselves, 
deprived the plaintiff of his title, hut whether they were 
not of such a nature, as to satisfy them, that, before the 
sale, he had, in fact, divested himself of the title to the 
property, in one of the ways, known to the law, and pre- 
viously stated by him, to wit : by gift or sale. 

We are of opinion that the Judge below erred in stating 
to the jury, that if they believed the circumstances exist 
ed, a8 enumerated by him, the plaintiffs could not re- 
cover. -Those circumstances might be some slight evi+ 
dence of the fact, that, before the sale, the plaintiffs had, 
by the means known to the law, transferred their title to 
Reuben to some other person, and, thereby. ceased to be 
the owners. Sitting In a Court of Law, we cannot en 
ter into questions of Equity orhardship. These are con- 
siderations, which belong to another and distinct tribunal 
Sasser v. Jones, 3. Ire. Eq. 19. We think the action was 
properly brought in the names of the wives as well as in 
thuse of the husbands. Wherever the suit will survive 
to the wife, she may be joined in the action. Dunstan 
v. Burweld,.1 Wil. 224. a 


Per Curiam. Jadgment reversed and a venire de novo 
awarded. 


+;? 
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AUGUSTINE CULLY vs. LOVICK JONES & AL. 


Where on petition of an executor, in pursuance of the directions of his testa- 
trix, an order was passed in 1805 by the County Court, “that the ssid ex- 
ecutor have leave to emancipate his said slave, he first giving bond and 
security as required by law,” andthe bond was not given till 1816, aad 
ever since that order, uatil the year 1846, the said slave her children 
had been permitted to enjoy all the rights of free persons of color ; Held, 
that neither the executor, whose duty it was to give the bond, nor any 
person claiming under or through him can take advantage of that omission, 
much less a mere wroug-doer, after the lapse of so many years. 


Appeal from the Superior Court of Law of Craven 
County, at the Fall Term, 1848, his Honor Judge Serrur 
presiding. 

This was an action of trespass vi ef armis, for false im- 
prisonment. The defendant pleaded that the plaintiff 
was a slave, upon which issue was joined. By the will 
of Jane Thompson, to whom Phebe, the mother of the 
plaintiff, belonged, Reuben Jones, her executor, “was di- 
rected to obtain the freedom of Phebe, if practicable, on 
account of her meritorious services.” In pursuance theres 
of, Jones filed a petition in the County Court of Carteret, 
Whereupon it was ordered by the Court, at November 
term, 1846, “that the said Jones ha ve license to liberate 
the slave Phebe, he first giving bond and security as re- 
quired by law.” From and after that date Phebe was 
permitted by said Jones to act asa free person, and she 
and her childten have ever since, up to a short time be- 
fore this action was brought in 1846, been treated as 
free persons. Jones neglected to give the bond as re- 
quired until until the year 1816, when at the August 
term of said Coart, it was ordered “that the said Jones 
file his bond for the emancipation of the negro woman 
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Phebe, pursuant to the grant of this Court at November 
term 1806, with James T. Jones as security ;” which was. 
accordingly done. 

The plaintiff, Augustine, was a child of Phebe, born in 
the year 1808, and always acted and was treated asa 
free person, until just before the commencement of this 
action, when she was seized by the defendant and claim- 
ed asaslave. Judgment for the plaintiff and appeal by 
the defendants. 


J. H. Bryan and J. W. Bryan, for the plaintiff. 
No counsel for the defendant. 


Pearson J. It might be urged, with much force, that the 
bond given in 1816, by order of the Court, had relation 
back, so as to make effectual the act of emancipation under 
the order of 1806, and that the plaintiff, although born be- 
fore the bond was executed, was free by the force and 
effect of the emancipation of her mother. But, admiting 
that the sovereign, if such was its pleasure, might insist 
that the act of emancipation was not valid, because of 
the omission to give the bond, we are clearly of opinion, 
that Reuben Jones, the executor, whose duty it was to 
give the bond, and no one claiming under or through him, 
can take advantage of that omission ; much less can a 
mere wrong doer, after the lapse of so many years.— 
More than forty years have allowed to pass from the 
act of emancipation and the birth of the plaintiff, before 
any claim was made to hold her as a slave; during all 
which time, she passed as a free person and was sotreat- 
ed and considered by the community, in which she lived. 
After so long an acquiescence, almost any thing will be 
presumed, in order to give effect to the act of emanei- 


pation. 
There was no error in the Court below. 
Per Curiam. Judgment affirmed. 
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WILLIAM A. WHITFIELD vs. WILLIAM B. HURST. 


The propoander of a will of a married woman should properly file allegations 
in writing and on oath, setting forth the instrument or facts relied on, so as 
to put on the record such a case as would shew that the paper propounded ~ 
might be the will of the party deceased, notwithstanding her coverture. 

In like manner the party contesting should put in his allegations in writing, 
pleading a former sentence as a bar to any further litigation, and, of course, 
to ordering another issue, or denying the existence of any alleged agree- 

* ment or of any right in the wife to bequeathe. 

And these are preliminary matters proper for the Coart to decide, and ‘not 
matters for the jury. 

A Court of Probate cannot construe a marriage settlement, so as to deter: 

mine whether it vested a separate estate in the wife or not. 

But where a marriage agreement gives a color to the act of the wife in mak- 
ing a will, that is sufficient to induce the Court of probate to admit the 
peper, leaving it to the Court of Equity ultimately to construe and en- 
force the articles and compel the execution of the will, if made, in the view 
of that Court, under a sufficient authority, or by virtue of a sufficient es- 

” tate in the wife. 

‘After an issue of devisavit vel ‘non is submitted to a jury, there cannot be & 
definitive sentence upon a paper offered as a will, but upon the verdict of 
the jury, unless the issue is itself set aside. 

After such an issue made up, either party has a right to insist on a verdict. 

‘The case of St. John’s Lodge v. Callender, 4 Ire. 335, cited and approved. 































Appeal from the Superior Court ‘of Law of Wayitie 
County, at the Spring Term, 1847, his Honor Judge Pexr- 
son presiding. 

This is a proceeding to obtain the probate of a paper 
as the testament of Sarah B. Hurst, a married wotian; 
which is opposed by the administrator of the husbatid, 
who died since the death of his wife. 

Just before the marriage the intended husband execut- 
ed to the lady, then Sarah B. Whitfield and a widow, an 
agreement in the following words : 
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“Know all.men_.that we, pre B. Harst and Sarah 
B, Whitfield of the County of Wayne, have this 6th day 
of April 1826, made and entered into the following agree- 
ment: to wit: That we have consented to wed in holy 
wedlock, and by the laws of North Carolinain such case 
the right,of property is changed: Now, know ye, that 
we, the said John B. Hurst and Sarah B. Whitfield, be- 
fore entering into the bonds of matrimony have agreed 
that all the right, titles, and interest of the property now 
belonging to the said Sarah B. Whitfield shall not be 
changed or so altered as to become subject to the con- 
trol of the said John B. Hurst, as respects being subject 
tothe payment of any debtof the said John B. Hurst, which 
he may now owe or may hereafter contract, or be subj 
or, be. liable to be sold by the said John. B.. Hurst. 
Nevertheless the said John B. Hurst has full power and 
authority to use the property of the said Sarah B. Whit- 
field at all times in such manner, as may be mest con- 
ducive to the benefit of the said Sarah B. Whitfield, and 
areasonable portion of the products of the property, as 
aforesaid, shall be made use of by the said John B. Hurst 
for the-better support of the said Sarah B. Whitfield.” 

The instrument was signed and sealed by John B, Hurst 
alone, and delivered, and the marriage took place, and 
the parties co-habited until some time in the year 1840, 
when the wife died. A script was then found, which 
was altogether in the hand writing of Mrs. Hurst, bear- 
ing date July 24th 1837, purporting to be her will and to 
be made under the powers and rights vested in her by 
the marriage contract aforesaid, wherein she gave eleven 
negroes to her son William A. Whitfield and the residue 
of her property to her husband, and appointed her hus- 
band and another person the executors. In 1840, the 
script was crrried into the County Court, by William 
A. Whitfield, the legatee, and the executors were cz 
on to take probate thereof; but they declined, and then 
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William A- Whitfield propounded the paper as his mother’s 
will, and its validity was contested by John B. Harst, 
and the usual issue made up between them. It came on 
for trial in February 184i before the jury, when the 
counsel for Hurst “ objected to the instrament on the 
ground, that it was made by a feme covert, who had no 
authority to execute it: and the plaintiff offered to prove 
by witnesses that the instrument was executed by the 
said Sarah B. Horst, but the Court, for the reasons 
assigned by the defendant’s counsel, refused to admit 
the same, whereupon the plaintiff submitted to a non- 
suit. 

In November, 1844, the party, William A. Whitfield, 
re-propounded the paper in the County Court, and it was 
then contested by William B. Hurst, the administrator of 
Jobn B. Hurst, and an issue of detisavit vel non made up. 
Upon the trial there was a verdict in favor of the paper, 
and Hurst appealed to the Superior Court. Upon the 
trial in the latter Court, it was insisted on the part of 
Hurst, that the proceedings in the County Court, when 
the paper was first propounded, were conclusive against 
it, and he moved the Court so to pronounce. - But the 
Court was of a contrary opinion, and refused the motion. 
It was further insisted on the part of Hurst, that the pa- 
per was void as a will, because the supposed testatrix 
was a married woman and had not capacity to make a 
will, unless by virtue of some agreement or consent of 
her husband, and that the contract of April 6th, 1826, 
aforesaid, did not enable her to make one. But the Court 
was of opinion, that the agreement gave Mrs. Hurst the 
separate use of the property mentioned, and that she had 
the right to dispose of the beneficial interest in the pro- 
perty by a will, or a writing in the nature of a will, with- 
out any further assent or license of her husband. There- 
upon evidence was given of the execution of the instra- 
ment by Sarah B. Hurst as her will, and the jury gave 
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a verdict in accordance therewith, and from the judgment 
in favor of the will Hurst appealed. 








Mordecai and J. H. Bryan, for the plaintiff. 
Strange and Husted, for the defendant. 


Rurrm, C. J. Although the points were not presented 
in the most formal and convenient method in the Su- 
perior Court, yet the opinions given on them were, we 
think, substantially correct, and therefore the judgment 
must be affirmed. Proceedings of this kind have been so 
rare here, that no particulars have been settled for them. 
The statute says, indeed, that the validity of every con. 
tested will shall be tried by a jury, upon an issue made 
up under the direction of the Court. But it is manifest 
that such questioxs, as those made in this case, do not 
properly enter into the issue of devisavit vel non. For, it 
is not to be referred to a jury, whether, for example, the 
Court of Probate had hefore pronounced for or against 
this paper as a will, depending, as it does, upon matter 
of record ; or whether the wife had such a separate pro- 
perty as gave her, as an incident to it, the right of dis- 
position by will, or was otherwise licensed by her hus- 
band, so as to confer on her a testable capacity. Those 
are purely questions of law, not fit for ajury. They 
would seem properly to stand for decision by the Court, 
as a preliminary step to making up the issue under the 
statute ; so as to limit the enquiry before the jury to the 
factum, the mental capacity, or the free exercise of the 
will by the party. Such, no doubt, would be the course, 
were the proceedings in probate Courts here in no part 
ore tenus, but by special allegations in writing. Then the 
propoander, by reason that the general rule of law denies 
to a feme covert the capacity to make a will, would be 
obliged to plead upon oath the instrument or facts relied 
on to import the capacity, so as to put on the record such 
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a@ case as would show, that the paper propounded might 
be the will of the party deceased, notwithstanding her 
coverture. In like manner, the party contesting might 
plead the former sentence as a bar to any further litiga- 
tion, and, of course, to ordering another issue, or might 
deny the existence of the alleged agreement or of any 
right in the wife'to bequeathe, That would enable the 
parties to have distinct decisions on those points, which 
would be liable to review ; just as the course is now. on 
applications to re-propound an ordinary will, or to call in 
one probate, that there may be another in solemn form. 
Although we are not aware, that such a method of pro- 
ceeding has been adopted in such a case as this, and be- 
lieve that, at all events, there is no such settled practice, 
yet it is so obviously useful, and, indeed. necessary to the 
due order of business, the prevention of surprise, and the, 
proper operation of an adjudication in a cause of thiskind, 
as to incline the Court very strongly to require it in fa: 
ture. In the present case the defects of the proceedings 
in those respects fortunately do not prejudice the justice 
due to the parties, but rather promote it. For, in whate 
ever form or stage of the cause the decisions of the Court 
ought to have been made on these poiats, it seems elear, 
that they ought to have been in favor of the propounder, 
In the first place, the Court holds, that the marriage 
contract is to be deemed in this proceeding an authority 
to the wife to make a will. We do not mean, that we 
now put a final construction on that instrument, and de- 
termine that it vested a separate estate inthe wife, either 
absolute or temporary; for those are points not proper 
for the consideration of the Court in a probate cause. It 
is true, that this Court exercises, as an appellate tribu- 
nal, the fanctions both of the Court of Probate and the 
Court of Equity ; and, therefore, it might be supposed, 
that it would be well to decide all the questions that could 
arise on that instrument at once. But in the form, in 
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which the case is now before us, the Court ean only deal 
with such matters as were cognizable before the Cotirity 
Court in this very case, because we are hot proceeding 
originally, but receiving the decisions of that and the Su- 
perior Court. Therefore we must put no construction on 
the paper further than to say, that it, at least, gives a edl- 
or to the act of the wife ; for that is sufficient to induce 
the Court of probate to admit the paper, leaving it to the 
Court of equity ultimately to construe and enforce the ar- 
ticles and compe! the execution of the will, if made, in the 
view of that Court, under a sufficient authority or by vir- 
tue of a sufficient estate in the wife. Braham v. Bur- 
chell, 2 E. Rep. 515. Chitty’s Genl. Pr. 603. 

In the next place, it is clear that there was no defini- 
tive sentence against this paper in February 1841. After 
an issue devisavit vel non, there could not be such a sen. 
tence but on the verdict of the jury, unless the issue were 
itself set aside. It appears, indeed, that upon the trial of 
the issue the Court gave on opinion, that the paper was 
not a will, because the party deceased was married when 
she made it, and on that ground refused to admit proof 
of itsiexecution. Ifthe Court had then gone on to dis- 
charge the jury, set aside the order of the issue, and pro- 
nounce against the instrument upon the ground, that no 
authority appeared to enable the wife to make it, there 
would have been a definitive adjudication. That, how- 
ever, was not done ; but the issue was allowed to stand, 
though the jury was discharged from rendering a verdict, 
and no further motion was made by either party. If the 
party contesting had insisted on a verdict, as he had 
a right to do, St. John’s Lodge v. Callender, 4 Ired. 
335., he must have had one for him, as the case then 
stood, and that would have settled the matter. But 
he did not so insist, but allowed the other side to suffera 
non-suit, as it was called ; that is, the parties mutually, 
though tacitly, agreed to proceed no further in that cause 
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or at thattime. The propounder may have been induced 
to take that course, because he had not alleged, or estat- 
lished in that proceeding, the marriage articles ; for it no 
where appears in the transcript of the first cause that 
any allusion was made to them, except in the will itself ; 
and the other side may have been willing he should bring 
forward his whole case before a sentence should be pro- 
nounced, so that, when given, it should determine the 
whole dispute. So it is, at all events, that no sentence 
was given in either way—either in the form of a verdict 
or of an act of Court. Nor did either of the parties in- 
sist there should be. 

It is said, however, that, in that point of view, the prc- 
pounder should have gone on in the first cause, and not 
have instituted a second original proceeding. The an- 
swer is, that no objection was taken in the second cause 
in the Courts below on that ground; and, indeed, the 
pendency of a suit is no bar to a second for the same sub- 
ject, but only matter of abatement. But in reality this 
does not appear to be the same cause precisely, since 
now the propounder alleges the articles as giving validi- 
ty to the wife’s will, whereas in the first suit they were 
not noticed ; and therefore the cases are essentially dif- 


ferent. 


Judgment affirmed. 


Per Curiam. 
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Where A. rents out land belonging to B., B. cannot recover against the lessee 
upon a couut on the agreement for reut of the land, because there was no 
privity between the latter and B., unless B. cam shew that Aj acted as his 


agent. 
For the same reason a count upon an implied assumpsit cannot be maintained 


by B. ugainst the lessee, there being no privity between them, aad there 
being am express contract by the lessee with A. 


Appéal from the Superior Court of Law of Bertie 
County, at the Fall Term, 1848, his Honor Judge Batsy 
presiding. ‘ 

This is an action on the case in assumpsit. The de- 
claration had three counts. Ist. A special agreement 
forthe rent of tand 2nd. For use and occupation of 
land. 8rd. For money had and received. The plaintiffs © 
proved, that they owned the land as the heirs at law of’ 
Edward Hardy : That in the year one W. W. Cher- 
ry, acting as the agent of Mrs. Hardy, who was the admia- 
istratrix of their father, rented the Jand to one Holly, at 
the sum of $—— per annum, for three years: that Holly 
assigned the lease to said Cherry and the intestate of the 
defendant, who occupied the premises one year, when 
they assigned to one Wilsou Cherry, who occupied it one - 

year. It does not appear whether any rent was paid or 
to whom, nor does it appear who occupied the premises 
the third year. 

The defendant read in evidence a decree im a suit of 
the plaintiff against Mrs. Hardy, in which she was 
charged with the rent of the land. It did not appearthat 
the decree had been satisfied. 

23 
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His Honor instructed the jury. that the decree was no 
defence, and that if the evidence was believed. the plain- 
tiffs were entitled to recover. The jury found for the 
plaintiffs, assessing damages for the three years. Judg- 
ment for the plaintiffs and the defendant appealed. 


No counsel for the plaintiffs. 
W. N. H. Smith, for the defendant. 


-Pgarsox,J. His Honor erred in holding, that the plain. 
tiffs were entitled to recover. Upon the first count, they 
could not recover, because there was no privity, be- 
tween them and the intestate of the defendant. To cre- 
ate a privity, it was necessary to prove, that Mrs. Hardy, 
in renting the premises, acted as their agent, in which 
case they would be allowed to sue in their own names, 
the contract being made for them, although the agency 
was not expressly made known at the time of the renting. 
There is, in this case, no proofof an agoney. The fact, 
that the land belonged to the plaintiffs, had no tendency 
to prove it. Indeed, Mrs. Hardy seems to have acted un- 
der the impression, that she had a right to rent the land, 
as the administratrix of Edward Hardy. It was at the: 
election of the plaintiff to treat her as a wrong doer or 
as their agent, but they are not at liberty, by supposing 
her to be an agent, thereby to affect the rights of third 
persons and make a privity when none before existed. 
The defendant’s intestate as lessee of Mrs. Hardy was es- 
topped from denying the title of his lessor, and in an ac- 
tion by her, could not defend, by showing title in a third 
person, and that he had paid the rent to that third person. 

The same objections apply to the second count, assuming 
that an action on the case for rent can be maintained upon 
an implied assumpsit, on the authority of the case of 
Hayes v. Acre, Conf. Repts. 19., and Cummings v. Noyes, 
10. Massachusetts Rep. 443., which are opposed to the 
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English cases, unless the contract is admitted by the 
pleadings. Mason v. Beldham, 3 Mod.73. Shuttleworth 
v. Garnet, id. 210. Buller’s nisi prius 138. In England 
the action is given by, 11 Geo. 2. ch. 13. In this case 
there is no privity between the plaintiffs and the defend- 
ant’s intestate, from which a contract can be implied. It 
is true, that in many cases, for the sake of the remedy, a 
tort may be waived, and assumpsit brought on an implied 
contract, but that is never allowed, when there is an ex- 
press contract with a third person, for it involves an ab- 
surdity to imply a contract to pay one person, when there 
is an express contract to pay another, and the implied 
contract will be no answer to the action of the latter, 
as it would not be in this case, for the reasons above 
stated. 

The third count cannot be sustained, for there is no 
proof, that any money was received by the defendant's 
intestate. : 

It is unnecessary to notice the other point in reference 
to the decree. This action seems to have been brought 
by the plaintiffs, who are infants, instead of being brought 
by Mrs. Hardy, with whom the contract was made, to 
avoid the statute of limitations. We think the action 
will not lie in their names. 

There must be a venire de novo. 


Per Curiam. Judgment reversed and venire de nove. 
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DEN ON DEMISE OF HENRY J. TOOLE & AL. vz. a 
PETERSON. 


The question of identity, where different names are alleged to relate to the 
sare person, is one exclusively for the jury. 

Per Nasu, J. A witness who has known a town for a great number of years, 
may give evidence of a general aud uniform reputation and understanding 
that the town was covered by a particuiar grant. 

Per Peanrsox, J. and Rurrin, C.J. The evidence cannot be received for that 
purpose, but is competent to shew that what was once called the town of 
‘NV. was now called the town of W. 

The cases of Sasser v. Herring, 3 Dev. 310, Mendenhall v. Cassells, 3 Dev. 
& Bat. 50, and Norcom v. Leary, 3 Ire. 54, cited and approved, 


Appeal from the Superior Court of Law of New-Han- 
over County, at the Spring Term 1847, his Honor Judge 
Barrie presiding. 

This was an action of ejectment for lot No, 30, in. tbe 
town of Wilmington. 

The lessors of the plaintiff claimed under a grant» me 
John Whatson made in 1735, and a deed from John Wat- 
son to Joshua Grainger, executed in 1737. The.lessors 
of the plaintiff alleged, that John Whatson and John Wat- 
son were the same person, and to prove the identity, they 
introdaced, after objection to it on the part of the defen- 
dant, the Register’s books, and exhibited nineteen deeds 
from J. Watson and J. Wattson to different persons in 
the town of Wilmington, and then proved, that the de- 
scendants of Joshua Grainger Jun’r, the grand-son of 
Joshua Grainger, Sen’r, claimed and occupied lots on 
Market street, alleged to have been conveyed by the 
same deed as that under which the lessors of the plain- 
tiff claimed. They also proved, that no such person or 
family, as that of John Whatson, ever was living within 
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the knowledge of the witnesses in Wilmington. They, 
then, after objection to it, introduced Iredell’s Revisal | 
and showed therein, the title of an Act passed in 1739, to 
change the name of Newton into that of Wilmington. 
They, then, contended, that, from these facts, and espec- 
ially from its not being shewn by the defendant, from the 
production of the Register’s books or otherwise, that there 
ever were any deeds to or from John Whatson, the jury 
ought to presume the identity of John Whatson and John 
Watson, and after the lapse of one hundred years, the 
jury should be instructed, that a prima facie case of 
identity was made out. The Court instructed the jury 
upon this point, that they must inquire into the fact of 
the identity ; that the Jessors must prove it to their sat- 
isfaction, and that. if they had not so proved it, they could 
not reeover ; but that, if it were established to their sat- 
isfaction, that John Whatson, the grantee, was the same 
person, who under the name of John Watson sold to 
Joshua Grainger, the difference of names would make no 
difference in the title. 
The lessors of the plaintiff, in order to locate the grant, 
under which they claimed, after having shown that from 
lapse of time no corner or line tree could be found, and 
that no person could be found, who had ever heard of a 
line tree or corner of the grant, offered to prove by Dr. 
DeRosset, who had lived in the town of Wilmington 
eighty years, that for sixty or seventy years, ever since 
the witness was able to recollect, it wasa matter of 
common reputation and notoriety in Wilmington, that the 
town of Wilmington, including the lot now sued for, was 
covered by the grant, under which they claimed. This 
evidence was objected to by the defendant and rejected 
by the Court. 
After a verdict for the defendant, the lessors of the 
plaintiff moved for a new trial, upon the ground, that the 
Court had misdirected the jury upon the question of 
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identity ; and had improperly rejected the evidence of 
Dr. DeRosset. The motion was over-ruled, and judg- 
ment given, from which, the lessors of the plaintiff yd 


pealed. 


W. H. Haywood and W. A. Wright, for the pliatit 
Strange and D. Reid, for the defendant. 


Nasu,J. Thefirst exception tothe Judge’s charge is, up- 
on the evidence as to the identity of John Whatson and 
John Watson. The plaintiffs claimed title to the land in 
question, under a grant issued in 1735, to one John What- 
son. The deed of conveyance to his ancestor Joshua Grain- 
ger in 1737, was executed by John Watson. To show that 
these two names belonged to one and the same person, that 
is, the identity of John Whatson and John Watson, the 
plaintiffs proved that no such person or family as Whatson 
ever was living in the town of Wilmington, within the 
knowledge of the witnesses. They offered in evidence the 
Register’s Books, which after objection by the defendant, 
were received by the Court, and from them showed nine- 
teen deeds from John Watson and Wattson, to different 
persons in the town of Wilmington ; and they farther 
proved that the descendants of Joshua Grainger, Jun’r 
the grand-sou of Joshua Grainger, Sen’r, claimed and oc- 
cupied lots on Market street, alleged to have been can- 
veyed by the same deed as that under which the plaintiffs 
claimed. The lessors of the plaintiff then introduced 
Iredell’s Revisal, and showed therein the title of an Act, 
passed in 1739, to change the name of Newton into that 
of Wilmington. This latter evidence was also objected 
to. ‘The counsel for the plaintiffs moved the Court to in- 
struct the jury, that from the foregoing evidence, and the 
entire absence of any testimony showing any deed what- 
ever from John Whatson, and after the lapse of'so long a 
time, a prima facie case of identity was made out. His 
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Honor refused so to charge, but instructed the jury that 
the lessors of the plaintiff must prove it to their satisfac- 
tion, and if they had not so proved it, they could not recov" 
cr. Ieoncur with his [onor, both in receiving in evidence 
the Books of the Register and in his instruction to the 
jury upon the question of identity. The books were of- 
fered, not to prove title in the lessors of the plaintiff, but 
to show that such deeds Lad been made and memorials cf 
them preserved among the public records, and that they 
contained no copy of a deed executed by John What: or, 
as circumstances, which, taken in connection with others, 
might assist the jury on the question of identity. The 
fact, that a man by the name of John Watson had con- 
veyed portions of the same land to several persons, though 
collateral, was connected with the transaction; from 
which an inference might be reasonably drawn, as to the 
disputed part, particularly after the lapse of so long a 
time. Bat it was an inference, which the jury alone 
could draw, and it was properly left to them. 

_In connection with the above exception, was the re- 
ception of the title of the Act of 1739, in evidence. It be- 
came important to the plaintiffs to prove, that the name 
of the town Newton, had been changed to that of Wil- 
mington; for the conveyance to Joshua Grainger, the 

‘ancestor of the lessors of the plaintiffs and under whom 
he claimed, was of lots in the former. For this purpose, 

he offered in evidence, the title of the Act, in question. 
This was adinitted by the Court, though objected to by 
the defendant. The Act, from the title, appeared to bea 
private one, of which the Court could not, judicially, take 
notice, and the title was no evidence of its existence or, 
contents. But upon referring to Davis’ Revisal we find, 
that the change of name was effected by an Act passed 
in 1756, and which was public in its nature. The Act 
of | 1739, passed for that purpose, was, with many others, 
repented by an order in council of the King. After. 
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wards yielding to the representations of the colonial au- 
thorities, his majesty authorised and directed “the Gov- 
ernor of the province to give his assent to any Act, which 
shall be passed by the Council and Assembly, for re-es- 
tablishing the several towns, precincts, and counties,” 
&c. In consequence of the permission thus given, the 
Act of 1756 was passed. It enacts, “that the several di- 
visions, precincts, and districts of this Province, which 
heretofore have belonged to the several and respective 
counties and towns, aforesaid, before the repeal of the 
before enacted Act of Assembly, shall and they are here- 
by directed to be re-established in counties and towns, by 
the several and respective names, by which each division, 
&ce. was known and dencminated at the time of the re- 
peal of said Acts.” Davis’ Revisal, ch. 9. This Act not 
only changed the name of Newton into that of Wilming- 
ton, but enacted and established the boundaries of sever- 
al counties. It was, therefore, a public law, of which the 
Court was bound to take judicial notice. The error, in- 
to which his Honor fell, was unimportant, and, in a mea- 
sure, tnavoidable. The Act of 1756 is not brought for- 
ward in any of the Revisals, subsequent to that of Mr. 
Davis’, and that is to be found in few private libraries" 
The question, however, most pressed upon the Court 
here, was the admissibility of the testimony of Dr. De- 
Rossett. 
The object of his evidence was to complete the title 
of the lessors of the plaintiffs to the lot in question, by 
showing that it was out of the State. To do this, it wis 
important, not to show the metes and bounds of the 
Whatson grant, but that the town of Wilmington was cn 
it. This, it appeared to me, had been already sufficient- 
ly done. The grant to Whatson, after locating the land 
describes it as “called Newton.” The deed to Grainger 
in 1737 describes the grantors, John Watson and his wife, 
as “living in Newton” or Newtown, and conveys a num: 
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ber of lots, and then conveys “twenty five acres of the 
island, opposite to the said town,” leaving no doubt that 
the lots conveyed were in the town of Newton. In 1756 
the name of the town was changed to Wilmington, which 
it has burne ever since—a period of ninety-three years, 
It is then shown to mathematical demonstration, that 
Wilmington is on the land covered by the Whatson grant. 
Bat it was thought necessary by the plaintiff’s counsel 
to fortify this position by showing, that such had been 
the common rumor on this subject for many years past, 
Dr. DeRossett, who had lived in the town for eighty years, 
was tendered to the Court to prove, that sixty or seven- 
ty years, indeed as long as he could recollect any thing, 
it was the common report and belief, that Wilmington 
was covered by the Whatson grant. To pave the way for 
this testimony, the plaintiffs had shown, that fron lapse 
of time, no corner or line tree could be found, nor could 
any person be fouad, who had ever heard of a corner or 
line tree of the grant. It appears to me, that the evi- 
dence of Dr. DeRossett was competent. and ought to have 
been received. From necessity, our Courts have depart- 
ed from the strict rules of the common law in questions 
of boundaries. Susser vy. Herring, 3 Dev. 840. lt isnow 
the well established law of this State, that the declara- 
tions of a single deceased witness, as to aline or cor 
ner, are admissible evidence as common reputation. 
This case goes a step further, and is justified on the same. 
principle to suit necessity. The exclusion of, such testi- 
mony would, in many cases of lots in our ancient towns, 
and of land adjacent to them, put it out of the power of. 
the owners to make title ; and this would necessarily re- 
sult where the boundaries are natural objects of such a 
perishable nature as most of ours are. While it isad- 
mitted, that there is mo direct precedent for the admis- 
sion of such testimony as that in question, it is very clear- 
ly within the reasoning of the Court in Mendenhall and 
24 
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Casseils, 3 Dev. and Batt. 50. There the plaintiff of- 
fered to prove, “ that it was the reputation of the neigh- 
bourhood, where the land in controversy lay, that the 
premises in question were in the boundaries of the grant, 
under which he claimed.” - This testimony was rejected; 
the plaintiff had made no survey, or attempt to survey 
the grant, and relied solely on the report. In assign- 
ing their reasons, the Court say, “ we receive it (that is, 
hear-say) in regard to private boundaries, but we require 
that it have something definite, to which it can adhere ; 
or that it should be supported by proof of correspondent 
enjoyment and acquiesence.” Both of these conditions 
were absent in the case of Cassells, and both are present 
here. The grant to Whatson is for 640 acres of landin 
New Hanover precinct, “called Newton and opposite 
the thorough-fare to the North-west river,” and it calls 
for a line along the river to the station. The land, said 
to be covered by it, was, and had been for upwards of 
one hundred years, in different portions, in the possession 
of those, who claimed under it. Newton was a town in 
the year 1735, when the grant issued to Whatson, which 
called for it as embraced in its boundaries. In 1756 the 
name was changed to Wilmington, which it has borne 
ever since. Various lots, both in Newton and Wilmington, 
were conveyed to different persons, and those conveyed 
to Grainger, or some of them in 1737, were taken pos- 
session of by his descendants. It is a matter of history, 
that Wilmington is, and has been for many years, a pop- 
ulous town, possessing a large shipping interest, and of 
much commercial importance. The two requisites then, 
pointed out by the case of Cassells, as being either of 
them sufficient to authorise the admission of hear-say ev- 
idence of this kind, exist in this case. The testimony of 
Dr. DeRossett was, then, clearly competent. If received, 
it would have proved, that, for seventy years, it had been 
and was the general rumor and common report, that 
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Wilmington was located on the land, conveyed by the 
Whatson grant. Long and notorious possession is very 
strong presumptive evidence of right, and in questions of 
boundary authorises the inference of any fact, which can 
properly be inferred, to make such possession consistent 
with right. Norcum v. Leary, 3 re. 54. It mustbe recollec- 
ted that the inquiry was not as to the metes and bounds of 
the Whatson grant, but to show that the town of Wile 
minzton was on the ground covered by it, and thereby to 
prove that the State had parted with its title. Ifthe lot 
sued for, instead of being vacant, had been enclosed, and 
in the poseession of the defendant, or other individuals, 
for sixty years, could there be any doubt a jury would 
have been instructed to presume a grant? This case 
bears @ strong analogy to that class of cases, which, 
by writers upon the law of evidence, is treated as form: 
ing an exception to the general rule, excluding hear-say 
evidence. The exception is, that, when the subject in con- 
troversy is of public or general interest, then hear-say 
evidence, as to the boundary, under certain restrictions, 
is admitted. Where all the citizens of the State are in- 
terested, the interest is public; where the whole are not 
interested, but it affects a less, though still a large, por. 
tion of them, the interest is general, as in questions aris- 
ing out of right of common. Weeks v. Sparks, | Ma. and 
Sel. 690. That was an action of trespass quare clausum 
Sregit. The defendant pleaded in bar 4 prescriptive 
right of common, in the locus in quo; the plaintiff replied, 
prescribing in right of his messuage to use the ground 
for tillage. It appeared that many persons, beside the 
defendant, had a right of common there, and for that rea- 
son hear-say evidence of the plaintiff’s right was admit- 
* ted, it being derived from persons conversant with the 
neighbourhood. But the case, most nearly resembling 
this, is that of Rogers and Wood, 2 Barn. and Ad. 245, 
There the question was, whether the City of Chester an- 
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ciently formed part of the County Palatine. Testimony 
of reputation was offered, and rejected, not because, in 
itself not competent, but because it proceeded from per- 
sons, who had no particular knowledge of the fact, that 
is, of the reputation. And in the Duke of New Casile v, 
Brosebdero, 4 Barn. and Ad. 273, such evidence was res 
ceived. The question, there was, whether the castle of 
Nottingham was within the hundred of Broseboro. The 
ease before us is one of private right, and the cases Tes 
fered to are, therefore, no authority, but they are so simi- 
lar in their circumstances, that the same reasoning, up+ 
on which hear-say evidence was admitted in them, ap- 
plies with equal force here. 1 Greenleal’s Ev. 217. 

Isbould hold that the existence of a town, for the 
length of time that Wilmington has existed, and fora 
much shorter time, would be legal evidence, from which 
a jury would be directed to presume a grant to the land 
on which it was ljocated—that the State had parted with 
its title. 

Dr. DeRossett lived in the town of Wilmington, but the 
case, and I am not permitted to look beyond it, no where 
states that he owned any real estate in it. He was, there- 
fore, competent witness to testify to the facts, to which 
he was called, as he had no interest involved in the con- 
troversy- 1 Phil. Ev. 55, 57, And the evidence was 
competent. 

His Honor erred in rejecting the testimony, and there 
ought to be a venire de novo. 


Peansox,J. The question of identity was a matter for 
the jury. There is no such rule of law, which would 
have authorised the Judge to instruct the jury, that a 
prima facie case of identity was made out, and the plain- 
tiff has no ground to complain of the charge. I think, 
however, that, if the plaintiffs had been allowed the bene- 
fit of the testimony of Dr. DeRossett, the jury could not 
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have hesitated one instant in finding that the John What- 
son, to whom a grant was made covering the town of 
Wilmington in 1735, was the same individual, as the 
John Watson, who in 1737, made a deed to Grainger for 
many lots, among others, the lot sued for, in the town of 
Wilmington , and if the plaintiff was entitled to the bene- 
fit of this testimony, there ought to be a venire de novo. 
I do not think, that it is competent to prove by tradition 
and general reputation, that a town is covered by a grant 
to A.B. That would be, in effect, to locate a grant 
merely by tradition and general reputation. The fact 
that a town is upon the land, which a certain grant is 
alleged to cover, can make no difference, and does not 
tend to prove the allegation. The object in this case was 
not to ascertain the boundaries of a town; it was ad- 
mitted that the lot sued for was in the town—but to lo- 
cate the grant. The existence of the town raises a pre- 
sumption, that the land was granted to some individual, 
but has no tendency to show, who the grantee was. 

This question, in my opinion, is settled by the case of 
Mendenhall v. Cassells, 3 Dev. & Bat. 50. “The tradition 
must have something definite to which it can adhere, or 
be supported by correspondent enjoyment and acquies- 
cence.” “A tree may be shown to have been pointed out 
by persons of a by-gone generation as the corner of an 
old grant or deed.” The tree is something to which the 
tradition can adhere. “A field may be shown to have 
been reputed the property of a particular man, and te 
have been claimed, enjoyed, and occupied as such.” The 
occupation supports the tradition. 

In that case, asin this, the eld grant called for cers 
tain water-courses, and corners and lines, but the ére- 
dition did not refer to either; and, therefore, had nething; 
to which it could adhere ; and many tracts of land had 
been long occupied within the supposed boundaries of 
the old grant, but the occupation was, in no wise, cums 
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nected with the old grant, save by the tradition, which 
was held to be too loose a connection for a jury to act 
upon. Soin this case the grant, which it was attempted 
to locate, had no connection, except by the tradition, with 
the town, the boundaries of which were known. 

I think, therefore, his Honor was right in holding the 
evidence incompetent, as an absolute proposition. But 
there were circumstances in this case, which, I think, 
made it competent, for the purpose of establishing the 
proposition, which it was necessary for the plaintiff to 
make out. It was admitted that the lot,sued for, wasin 
the town of Wilmington. Jt appeared upon the face of 
the grant, that the grant included the town of Newten, 
and if, then, Newton and Wilmington were the same, the 
grant included Wilmington, and, of course the lot. The 
proposition, then, which it was necessary for the plaintif 
to make out, was that Newton and Wilmington were the 
game. The effect of the testimony of Dr. DeRosse*t was 
te prove that fact, for as the grant. upon its face, included 
Newton, and Newton and Wilmington were the same, 

it got to be the tradition and general repatation, that the - 
grant included Wilmington. 

It is perfectly clear that the names of mountains, rivers, 
and towns, may be proved by reputation; in fact, that 
usually, is the only way, in which names can be proved, 
So, a change of the name of a river or town may be proved 
in the same way; and it was clearly competent to show 
by tradition, that the name of Newton had, many years 
before, been changed to Wilmington. But, in this case, 
there was, in truth, no occasion to resort to reputation 
to prove the change of the name, for the change was 
made by a public law. of which the Court was bound 

to take notice. The name of Newton was changed to 
Wilmington by an act of Assembly, passed in 1756. 
Davis’ Revisal,ch. 9——,, which was a public act, and 
established the boundaries of several counties &c. 

J am of opinion there ought to be a venire de novo. 



































DECEMBER TERM, 1848. 


Hardy » Skinner. 








Rurrix, C. J. Iconcur in the judgment of the Court 
and in the course of reasoning, which my brother Pear- 
son has adopted. Upon the questions, on which the de- 
cision below was favorable to the plaintiff, we, of course 
give no opinion, as they are improperly here on the ap- 
peal of the plaintiff. 


Pex Curiam. Judgment reversed and venire de novo. 


DEN ON DEMISE OF HARDY & BROTHER vs. JAMES C, 


SKINNER. 


Where A. made a deed of trust to secure creditors, and it was stipulated in 
the deed that a sale should net take place for three years, and, in the 
meantime, the trustor should remain in possession of the property, con- 
sisting of lands, negroes, &c , and on the trial of a suit, the creditor, im- 
peaching the trust, admitted that there was no actual fraud, but contended 
that the deed on its face was fraudulent in law ; Held by the Court, that, 
whether the deed was fraudalent or not was a matter for a jury, under all 
the circumstances, but that the Court could mot, from what appeared on 
the face of the deed, say it was fraudulent in point of law, because there 
might be many circumstances, in which such a deed would be good, and 
the creditor admitted that it was not fraudulent in fact. 

The cases of Moore v. Collins, 3 Dev. 126, Harper v. Irwin, 1 Ire. 490, 
Cannon v. Peebles, 2 Ire. 449, 4 Ire. 204, and Dewey v. Littlejohn, 2 Ire, 
Eq. T. 495, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at the Fall Term, 1848, his Honor Judge Banzy 
presiding. . 

The plaintiff claimed the premises under a purchase 
by his lessors in 1845, under two judgments and execu- 
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tions against Wm. R. Skinner: one, at the instance of 
Mather and Lecompte for $232 51 cents, and the other 
at the instance of the lessors of the plaintiff for $1388 66, 
The defendant also claimed the premises under a deed to 
him from Wm. R. Skinner, made April 26, 1841. It recites, 
that the maker was indebted to Jas. C. Skinner, the defen- 
dant, in different sums on three notes, due July Ist, 1837, 
October 27th, 1840, and April 5th, 1841, and amounting 
together to $5142 92; and also that he was indebted upcn 
two other notes for $337 53, each, to fall due Sept. 2@nd, 
and Devember 22nd, 1811, which the defendant had en- 
dorsed to other persons ; and that he was indebted to six 
other persons, named, in different sums, which fell due at 
several periods in 1837, 1839, 1840, and March and April 
1841, amounting in the whole to 81990 38; all which 
debts, making the sum of $7328 36, constituted the first 
class of debts secured by the deed. It further recites; 
that the maker was indebted to thirteen other persons, 
named, in various sums, which fell due in 1839 and 1840, 
amounting to $3440 35; whereof two were the debts to 
Mather and Lecompte and the lessors of the plaintiff, on 
which the sheriff sold the premises in dispute; which 
thirteen debts constitute the second class secured by the 
deed. It then conveysto the defendant 409 acres of 
Jand, whereon the maker then lived, 11 slaves, 4 horses, 
and small stocks of cattle, hogs and sheep, farming tools, 
and household and kitchen furniture upon the following 
trusts: That, if at the expiration of three years there- 
rfter, any portion of the debts of the second class should 
remain unpaid, and the trustee should be required by 
such a part of the creditors of the second class as should 
represent the greater interest, he should sell at public sale 
on six months credit as much of the property as would 
discharge the debts of the first class and interest; and 
that he should in like manner sell the remaining proper. 
ty, ifany, and with the proceeds pay the debts of the 
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cise class, if sufficient, or, if not, pro rata: And 

if any of the creditors, whose debts are mentioned in 
deed and for which the defendant was bound, should re- 
quire payment of his or their debts before the exp 
of three years, then the trustee might at any time : 

much of the property as would satisfy such debts: and, 
farther, that all the property conveyed should be and re- 
main in the possession of William Skinner until. it 
should be required for sale, according to the terms of the 
deed; and the trustce should not be responsible for it 
while the possession should thus continue. 

The defendant, in further support of the issue on his 
part, proposed to give evidence, that the deed was made 
bona fide to secure the debts mentioned in it and not to 
delay, hinder, or defeat creditors. Thereupon the coun- 
sel for the plaintiff declared, that he did not impute any 
actual fraud to the parties, other than what appeared 
from the deed itself; but he insisted, that. the deed was 
upon its face fraudulent in law, no nfatter what the de- 
fendant might show, and that the Court was bound so to 
pronouncé, It was then agreed, that a verdict should be 
taken for the plaintiff, subject to be set aside and a non: 
suit entered, if the Court should be of opinion against the 
plaintiff upon the question, whether the deed was to be 
deemed fraudulent upon its face, although the defendant, 
might be able to show, that there was no fraud in fact, 
The Conrt subsequently set aside the verdict onherdecet 
@ non-suit ; and the plaintiff appealed. . 


- Heath, for the plaintiff. 
_W. N. H. Smith, for the defendant. 

Rurrw,C.J. Although this isa iain and "t 
suspicious transaction, yet the Court thinks the plainuif 
gave up his case by admitting, that there was no fraud: 
in fact, and that every thing might be taken in, favor of, 

25: 
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the deed, which could show, that it was bona fide. The 
debts were all over due at the date of the deed, except 
two small ones, for which the trestee was liable and 
and‘which were to fall due in the course of that year; 
and as to which, the trustee might sell property when the 
creditors might require. For the residue of the debts 
however, there was to be no sale for three years; and 
after that there was to be a sale for the satisfaction of 
the first class of debts, not at the instance of the creditors 
to whom those debts were owing, but at that of tke 
second class of creditors; and during all that time, the 
deed stipulates, that the debtor shall retain the possession. 
This is a very extraordinary provision, certainly ; and it 
would seem, that a jury, viewing it as men of common 
sense, and inferring further from the deed the probability 
that the maker was insolvent or greatly embarrassed; 
would hardly doubt upon the deed itself that it was an obé 
ject of the deed to provide for the debtor. The Courthas’ 
often held, that when this is the purpose of a deed, or one of 
its purposes, it is fraudulent and void under the statute: 
Moore v. Collins, 3 Dev. 126. Harper v. Irwin, ¥ Tred 
490, Cannon v. Peebles,2\re.449. 4 Ire. 204. “Dewey. 
Eitilejohn, 2 Ire. Eq. 495. An unusual and unreasonable 
postponement of the sale. the debtor in the meanwhile 
taking the profits, affords very strong evidence of fraud, 
in that it denotes a part of the purpose to have been ‘to 
secure a benefit to the insolvent debtor, whereas the put - 
pose ought to have been to devote the whole of the pro-- 
perty to the satisfaction of the debts. The counsel for 
the plaintiff contends, that it is such strong evidence of 
mala fides, as to be conclusive : that it is ‘express ‘fraud, 
and does not admit of explanation. The Court, however, 
cantiot’ go that far; as it is quite conceivable, that easés 
may exist, in which such a provision as this would not be ~ 
fraudulent. It would not, indeed, be sufficient, that the » 
debts ‘mentioned were just ; for it is a fraud not to apply 
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the debtor’s property to their satisfaction in a reasonable 
time, but reserve it for his use; and, certainly, wreserva- 
tion for three years is startling and prima fucie for’ the 
‘debtor’s benefit. If the party was insolvent, so that ‘thie 
jary should believe he was aware that the debts eould 
not be paid but by a sale of the property, it is plain’ the 
_ stipulation for a possession for three years would be but 
a provision for so much longer enjoyment of the property 
by the debtor: and it would be clearly fraudulent. It is 
true, that the land might be sold under execution as &h 
-eqguity of redemption. But the remedy derived therefrom 
‘by the creditor would be merely illusory in respect to the 
period of the possession to be enjoyed by the debtor, a8 in 
most cases it would take the three years for the creditor 
to reduce his debt to judgment, make a sale, and bring 
an ejectment to trial. Besides, this deed complicates 
land, negroes, and other chattels together, and in respect 
to the latter the creditors would have no means of ‘en- 
‘forcing a sale but the dilatory and expensive remedy Ta 
equity. When the debtor merely continues in posséssidh 
by the sufferance of the trustee and creditors, it affords '& 
presumption of fraud, only as it tends to prove’ a bert 
trust for the debtor: and that is capable of being 
butted by evidence of the debtor's ability to pay his 
or the power of the creditors to require a sale at any 
time. Buta stipulation in the deed for possession by thie 
debtor, for a long time, is an express trust for him ; w 
might lead to great abuses, if tolerated, ‘and. ani be 
prima facie fraudulent, unless the period should” beso 
short as to leave it indifferent, whether it was° for: the 
‘eonvenience of the trustee or the benefit of the estate’ oh 
the one hand, or, on the other, for the benefit of the débtor. 
But, notwithstanding these bad appearances, Wé thidk, 
the intent is open to evidence. either direct, was 


of facts and circumstances ; and it cannot be i 


solutely, as adry matter of law, by the Court. | Théfe are 
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several reasous, why it cannot be done, as is stated in 
the cases already referred to. Though it be probable, for 
example, that this deed conveyed:all or nearly all of the 
maker’s property, and that it was not of yalue sufficient 
to pay his debts ; yet those facts do not appear upon the 
jnstrument itself, and therefore could not be assumed by 
the Court, though they might be presumed by a jury. 
Now, if this person was not insolvent bat had other ‘pro- 
perty amply sufficient to cayer all his debts, and these 
creditors wished to kecp their money at interest, and jn 
eonsequence thereof, the day was deferred at their in- 
stance and not that of the debtor, it could not be argaed 
that the deed was yoid ; for it would work no hindrance 
to other creditors, who might go against the other pro- 
perty. Again, the defendant might have been able to 
show, for aught to be seen to the contrary, that in fact 
the debtor was bestowing his Jabor, and laying out mo- 
pey of his own or of the second creditors, in making im- 
provements on the estate, which would greatly enhance 
jts value and require the three years to complete. Or it 
might be, that the debts mentioned in the deed, among 
which are the two for which the premises were sold, were 
all the maker owed. and that the deed was made in this 
form with the privity and full convenience of all the 
ereditors. . [n those or other similar cases, which may be 
supposed, it would be clear, that there was no fraud. 
For in the one case the debtor was rather serving the 
ereditors, than himself, by remaining on the property; 
and in the other, gne could not allege covin in a prop 
yision, of which he himself was the author. Although, 
then, as far as the case proceeded at the trial, it might 
have authorised a verdict for the plaintiff, yet the tran; 
saction was susceptible of explanations, which might 
have repelled the suspicion of fraud, and entitled the dee 
fendant to the verdict. 
Therefore, the judgment must be affirmed, — . 
Pee Curtam. Judgment affirmed, 
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‘Where an attachment was issued by a jastice of the peace for a sum above 
hie jurisdiction to try, and was made returnable before him or some other 
justice, and where the County Court perrmitted the plaimtiff to amend the 
process by making it returhable to the County Court, and the Coonty 
Court also permitted the defendant to appeal, upon his giving bond, &c., 
though he had not replevied. Held, that the defendant was entitied toap- 
peal, notwithstanding he had not filed a replevin boud. And Held,second- 
fy, that where it appeared thet the defendant was not/able at the time to 
procure sufficient securities for an appeal, he was entitled to a certiorari, 
without shewing any merits in fact, the case disclosing, that there were 
questions of law, which he had a right to have decided by the Superior 
Court. : 

The cases of Brooks v. Morgan, 5 Ired. 484, and Trice v. Ray, 4 Ired. 11, 
cited and approved. 


Appeal from! the Superior Court of Law of Greene 
County, at the Spring Term, 1848, his Honor Judge 
presiding. died at 

‘The plaintiff sued the defendant by attachment. The 
sam demanded was four hundred and fifty dollars. The 
writ was issued by a single magistrate, and made ‘re- 
turnable before him or some other justice of the peace. 
The attachment was directed to a constable, who had 
levied it on property belonging to the defendant. In the 
County Court, the defendant, by his_ counsel, moved to 
dismiss the proceedings, which was refused by the Court, 
and the plaintiff moved to amend, so as to make the writ 
returnable to the County Court. This was objected to 
by the defendant, but allowed by the Court. From this 
judgment the defendant prayed an appeal to the Superior 
Court, which was granted, on condition of his ent 
into bond for $1000, with sureties, which he failed to 


The defendant moved his cause into the Superior Court, 
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by certiorari, and in his petition states the foregoing facts, 
and that his failure to procure sureties was owing to the 
magnitude of the sum required, and, as he was informed 
and believed, to the improper interference of the plaintiff. 
Britt. In the Superior Court, Britt filed bis affidavit, ad- 
mitting the facts set forth in the petition, except as to his 
interference to prevent the defendant from procuring the 
requisite sureties. He further states, that his in 
the County Court objected to the right of the defendant 
to. appear or be heard in the Court, until he had made 
himself a party by replevying the property levied on, ac: 

cording to the Act of Assembly, and as he was not a 
party to the suit, he was not entitled to appeal from the 
judgment of the Court and consequently had no right to 
acertiorari, His Ionor, the presiding Judge, | being. of 
this opinion, the certiorari, on motion of the plaintiff, was 


dismissed, and the defendant appealed. 


Husted and J. .H. Bryan, for the plaiotif.. .. 

Rodman, for the defendant, submitted the following 
argument : vt 

Ist. Had the justice who issued the attachment power 
to make the amendment ? 

~The Court in which any action shall be naoling sal 
have power to amend any process,” &e, . 

‘If such amendment be made to any pleading in mattis 
of substance, the adverse party shall be allowed an’ op- 
portunity according to the course and practice’ ofthe 
Court to answer the pleading so amended.” Rev. = 
Chi 3; Sec. 1 and 2, t bers 

Supposing the justice to be a “Court” within thé i 
ing of the Act. It is contended, 

‘Ist, That process absolutely void, is not “process” with= 
in the meaning of the Act and cannot be amended i in any 
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‘@nd: That the justice could make noamendment ofthe 
nature of that made by him, viz:’ transferring the suit to 
the County Court because it would be incompatible with: 
the 2nd section of ch. 3, Rev. Stat. ‘edt 

1st. Process absolutely void cannot be amended in any 
Court; Kenworshy v. Peppiat, 4 B. & A. 288, (6 E. 0.'L. 
R. 426.) | W's. Dig. p. 145, sec. 1, and cases there cited:: 
4 Cow. 49, 504. Johnson v. McGwin, 4 Dev. 279. ! 

‘2nd. To allow a justice to make an amendment of the, 
character of this, would produce great injustice, as a:jus«: 
tice keeps no records. A defendant (who has no notice, 
of the amendment,) would never know where to find a: 
suit against himself, nor where to appear, and has nd: 
opportunity to answer according to the statute. yt iiey 

3rd. The County Court had no power to amend, because» 
the process was not pending before it. Smith v. Tow, 2 
Ire. 344, and also because the process was absolutely: 
void. , 

4th. An attachment is not amendable in matter re sub 
stance. vat 

An amendment of a bailable writ discharges the bail 
1 Arch. Prac, 317. ev 

The seizure of property is in lieu of an arrest and baily: 
and by an analogy, the amendment discharges the propers 
ty and would thereby dissolve the attachment. 02 wil 

5th. The-Coart should have dismissed the attachment, 
notwithstanding the defendant had not replevied. hea:s 

. Sergeant on Att. 147, citing 1 Dall. 219, Doane'v. Pens: 
hollow, 1d. 152, Id, 158, show that the irregularity may be» 
pointed out by the defendant or any other person, and. 
the Court is bound to notice an error apparent on the res:. 
cord.. Serg. Att. 138. i: 

As to the right of defendant to appeal. | 

Anders v. Meredith, 4 Dev. & Bat. 199, dedides that 
where the Court has the power to amend and exercises its. 
discretion, there is no such right. See Cape Fear Bank | 
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¥. Williamson, 2 Ire. 147. Dickinson vy Lippet, 5 Tre. 560. 
Slade v. Burton, 6 Ire. 207. The presumption is that the 
judge did not hear the evidence, but decided simply on 
the right to appeal from the County Court. 


Nasu, J. In the case sent to this Court, it is ‘stated, 
that the plaintiff moved to dismiss the certiorari, because 
the defendant, not having replevied the property levied 
on, was not in Court, and on the other grounds set forth 
in his affidavit. The first enquiry was, under the cir- 
cumstances of this case, was the defendant entitled to an 
appeal from the County to the Superior Court? We 
think he was. The Act of 1777 is very broad and com. 
prehensive in its terms, in granting appeals—“if any per- 
son, either plaintiff or defendant, or who shall be interested, 
in any judgment, sentence or decree of any County Court 
shall be dissatisfied,” &c., he may appeal, $c. Here'the 
defendant was a party, and the only party defendant— 
against him alone, the attachment issued. Before he 
was etititled to plead, it was necessary he should reple- 
vy, because the attachment is to compel an appearance. 
The judgment, from which the defendant appealed, was 
not one denying him the right to plead; but from one 
dismissing the certiorari, denying him the right to bring 
his case before the Superior Court in that way, because 
not entitled to appeal. Under the act of 1777, he was 
entitled to the appeal. The next enquiry is, had hew 
right to the writ of certiorari, under the circumstances 
of his case? The petition states, and the answer of 
Britt does not deny it, that the County Court granted the 
appeal, upon the defendants giving bond and good sure- 
ties in the sum of $1,000, and he was unable to give 
the bond, in consequence of the magnitude of the sum 
designated. The sum was a large one, being more than 
double the amount of that demanded in the writ. Whether 
there was any oppression in this or not, is not now te be 
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decided. The defendant swears that he endeavored to 
procure sureties and failed, and by that inability was de- 
prived of the right secured to him by law. But the law 
does not suffer any man to be deprived of his rights by 
fraud. accident or mistake, and the ordinary use of the 
writ of certiorari is to supply the place of an appeal, 
where a party has been deprived of it, from either of the 
causes, above enumerated. Brooks v. Morgan, 5 Ired. 
484. The same, cause assigned here by the defendant for 
not availing himself, was assigned by the plaintiff in. the 
ease Trice v. Ray & Yarboro, 4 Ire. 11, to-wit: inability - 
to procure sureties to his appeal bond. But it is said, 
that the defendant had not sworn that he has a good de- 
fence to the action, or to merits. In this case we do not 
deem it necessary, that he should state other merits than 
those apparent.in the record. They raise questions of 
law of material import in the cause, which were proper 
for the consideration of the Superior Court, to-wit: 
whefher the property was not discharged by the altera- 
tion of the attachment by the magistrate, and whether 
the amendments were properly made in the County 
Court, and for the want of a prosecution bond, after the 
alteration by the magistrate, besides others. Collins. y. 
Nali, 3 Dev. 224. The defendant was deprived of the 
remedy provided for him by the Act of 1777, by no fault 
of his, and the certiorari was the only mode by which he 
could be placed in a situation to have his cause heard. _ 

_, We are of opinion his Honor erred in the judgment 


given. “5 


Per Curiam. Judgment reversed and cause remanded. 


26 
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WILLIAM BARNES vs. ASAEL FARMER & AL. 


Ta an action for harboring a slave, to which the statute of limitations was 
pleaded, the plaintiff could not prove any act of harboring with'n three years 
before the commencement of the action, but proved that the defendant had 
harbored the slave for several years before that period ; Held, that the 
Court should have instructed the jury that there was no evidence to rebut 
the plea of the statute of limitations, or from which the jury could infer 
any act of harboring within the three years. 


Appeal from the Superior Court of Law of Edgcombe 
County, at the Spring Term, 1848, his Honor Judge Caupe 
WELL presiding. 

This was a suit to recover damages for werbortils a 
slave. It appeared in evidence, that the said slave had 
belonged to the defendant, Asael Farmer, and had been 
sold under execution in 1835, and parchased by the plain- 
tiff; that he took the said slave into possession, and, im- 
mediately thereafter, he absconded and remained out un- 
til January, 1845. The witnesses, on examination, testi- 
fied to various acts of harboring, from shortly after the 
said slave ran off, until the Fall of 1842, such as seeing 
him on the plantation of the defendants, at and about 
their house and out houses—seeing caves and a shelter 
on their lands, and one near their house, having the ap- 
pearance of being used, as places of concealment by some 
one ; and one witness testified that he had seen the slave 
at a camp on the land of the defendants, in company with 
the defendant, William, while he was out, and the said 
William then spoke of himasarunaway. This suit was 
commenced on the 15th of September, 1846. 

The counsel for the defendants moved the Court to 
charge the jury, that the statute of limitations barred the 





DECEMBER TERM, 1848. 208 


Barnes v. Farmer. 








plaintiff’s right to recover damages for any harboring, 
previous to the 15th of September, 1843; and that there 
was no evidence after that time to subject the defen 
The Court declined so to charge, but told the jury, that 
though the statute did protect the defendants, as to 
harboring before the 15th of September, 1843, yet they 
might look to the antecedent acts of the defendants, and 
if they believed from them, that the harboring was _con- 
tinued after the 15th of September, 1843, the plaintiff 
would be entitled to recover for the loss of the services of 
the said slave, after that time. 

The jury returned a verdict for the plaintiff. The de- 
fendants moved for a new trial, because of misdirection, 
which was refused, and they appealed. 


B. F. Moore, for the plaintiff. 
Whitaker, for the detendants. 


Nasu, J. The only question presented is, as to the 
charge upon the statute of limitations. We think the 
defendants were entitled to the instructions they asked, 
and that his Honor erred in refusing them. In propor- 
tion to the atrocity of conduct imputed to any one, ought to 
be the care, with which we should guard ourselves against 
the feelings it naturally excited. The crime, imputed 
to the defendants, for it is a criminal act, punishable by 
indictment, is little less than that of stealing, and only 
less, because the law does not make it a felony, The 
slave had been sold to pay the debts of the defendants, 
and for seven years, the plaintiff had been by them fran. 
dulently deprived of his services. The feelings nata- 
rally excited by such conduct should not be permitted to 
obscure our judgment. Criminal as the defendants cer- 
tainly were, and deserving of all the punishment, which 
the law affixed to their actions, they are still entitled to 
the protection, which the law throws -around their per- 
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sons. The statute, which makes the harboring of a slave 
an indictable offence, also give to the owner an action 
for the damages he may have sustained. The time, with- 
in which such action shall be brought, is regulated by 
the general statute of limitations. By it, it is enacted, 
that actions upon the case must be brought within 
“three years next after the cause of such action or suit 
occurred, and not after.” Every act of harboring a slave 
is a fresh cause of action, but an action when brought 
covers all such acts for three years next before the bring- 
ing of the suit, for the law does not countenance the 
splitting up of actions. In this case, the writ issued on 
the 15th of September 1846, and embraced all the time 
- between that period and the 15th of September 1843, and 
could not, by force of the statute, extend any farther back. 
This was the opinion of the presiding Judge, and he so 
charged, but he proceeded “that they might look to the 
antecedent acts of the defendants, and if, from them, they 
believed, that the harboring continued after the 15th of 
September 1843, the plaintiff weuld be entitled to recov- 
er for the loss of the services of the slave after that time.” 
This was stating to. them, that the acts of harboring 
down to the Fall of 1842, were evidence of a harboring - 
after the 15th of September 1843. In this opinion we do 
not concur. It is, in effect, holding, that the defendants, 
having been fixed with acts of harboring, at any time 
before the action was brought, were to be considered as 
still harboring, not only down to the time, when the stat- 
ute of limitations would begin to rur, but to the bring- 
ing of the action, Such a construction would virtually 
repeal the statute in every case, where there was more 
than one act of harboring. Nor can we see, why, if cor- 
rect, it should not have that effect in every case. A 
dozen acts of harboring in 1842 is no more evidence of a 
harboring after the 15th of September, 1843, than would 
be one such. If, in measuring the time, which the statute 
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covers, we pass the 15th of September, 1843, where sha I 
we stop, in ’42, 41, ’40, or where else? It is impossible, 
that a transgression of the law, in either of those years, 
ean be evidence of such transgression in 43. A., in '42, 
steals the negro of B., who regains the possession of him; 
in ’43, it is alleged he stole the slave again; could it be 
pretended. that, on an indictment for the latter offence, 
the first taking could be given in evidence to convict? 
Again, in an action for usury, evidence of other usurious 
contracts of the defendant, either with the same or 
anther person, would not be evidence. 7 Hast, 109. 
Spencely v. Willott. The general replication in this case 
to the plea of the statute, is, that within three years next 
before the bringing of the action, the defendants did har- 
bor the slave. Is the replication supported by evidence, 
that he harbored him four years before the action was 
brought? In an action of fraud in the sale of personal 
property, if the defendant plead the statute of limitations, 
it is no sufficient replication, that, within three years next 
before the bringing of the action, the defendant acknowl- 
ed the fraud. Ouathout v. Thompson, 20th John. R. 277. 
That was an action of tort for fraud in the sale of a slave 
—this is an action for a tort in harboring aslave. Inthe 
former, the confession referred to the time of the sale, 
when the fraud was committed, which was not within 
the time limited by law for bringing sach actions. If, in 
this case, the defendants had confessed, after the 15th of 
September, 1843, that they had harbored the slave, pre- 
vious to September 1842, it would, according to the case 
cited above, be no evidence to bring the case within the 
statute. Much less, could the fuct of harboring, previous 
to the Fall of ’42, be any evidence of a harboring after 
the 15th of September, ’43, more than a year thereafter. 
The plaintiff, by his replication, undertook to show, that 
the defendants had committed the offence within the three 
years next before the bringing of the action ; and be must 
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prove an act of harboring, within that time, either by 
positive evidence, or by proof of such circumstances ec, 
curring within that time, as could justify a jury in so 
finding. It may be that the law ought not to shielddrom 
punishment, the perpetrators of such offences. Yet it 
has been the pleasure of the Legislature to limit to two 
years the prosecution of all misdemeanors, with a few. 
exceptions. If this, instead of being a civil suit, were a 
criminal prosecution for this offence, would the proof of 
an act of harboring in the Fall of ’42 support an indict- 
ment, commenced in ’45; or would it be correct to refer 
the jury to the act in ’42, as justifying a conclusion by 
them, that the offence had been perpetrated within two 
years next before the preferring of the indictment? .It.ig 
true, these are certain faets which are of such a nature, 
that the law presumes their continued existence, until it 
is shown that they do not exist. Thus a man, who is 
shown to be in life at a certain time, is presumed to be 
still in life, until it is shown that he is not in life, either 
by proving his death, or such a lapse of time, since he 
was last heard of, as raises a counteracting presumption 
of death. ‘So, also, sanity, when established previous to 
doing a particular act, is presumed to continue at the 
time the act is done, until the contrary is proved, But 
harboring a slave is not a continuous act, and no pre- 
sumption arises from the proof of one such act, that another 
at a subsequent time, has taken place. If the slave had 
been seen on or near the premises of the defendants after 
the | 5th of September 1843, the acts of harboring previous 
thereto would be evidence, not to increase the damages, 
buat to show the nature of the act of being at the place 


at that time. 


Rurrw, C, J. The declaration was for harboring the 
slave from the year 1835, to September 15, 1846; and 
the prayer of the defendants’ counsel was for instructions 
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upon two points. The first, that for the harboring which 
eccurred before September 15th, 1843, that is, three 
years before suit brought, the action was barred by the 
statute of limitations ; and the second, that there was no 
evidence of any harboring after that day. The presiding 
Judge declined giving the whole instruction, as prayed 
for, including both propositions. But he gave it, as asked, 
in respect to the first point ; and then he left the case to 
the jury on the second point with instructions, that they 
might look to the antecedent acts of the defendants, and 
if they believed, from them, that the harboring was con- . 
tinued after the 15th of September, 1843, the plaintiff 
would be entitled to recover for such harboring as took 
place after that day. Such is my understanding of the 
case stated in the exception ; and therefore it strikes me 
as not being precisely correct to say, that his Honor had 
refused to apply the statate of limitations to the plaintiff’s 
demand. For I consider that he did so in direct terms, to 
the full extent required by the party and the law ; so that 
the jury were obliged to understand, that they could 
give damages for only such harboring, if any, as actually 
took place after September 15, 1813. The question, then, 
as it strikes me, is, whether there was evidence of a hare 
boring within that time. His Honor thought there was, 
because it might be inferred by the jury, that the defen- 
dants had harbored the slave from September 15th, 1843, 
to September 15th, 1846, inasmuch as they had harbored 
him from 1835 to the Autumn of 1842, So, the point is, 
as it seems to me, simply this : whether the previous har- 
boring constitutes such circumstantial proof of a subse- 
quent harboring as ought to have been left to the jury as 
competent to establish it. If it was competent, the ver- 
dict ought to stand ; because it is the province of the jury 
to weigh and determine the effect of evidence, as enabling 
them to infer one fact from another, with this proviso, 
however: that the fact, from which the other is inferred, 
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would be such as affords a fair presumption of the re. 
quired fact, It is that proviso, which raises the question 
of the competency of the circumstantial evidence in any 
case ; for it is a question of just reasoning, what infer- 
ences may be made from an admitted or established fact. 
Therefore, ifthe fact sought cannot be rationally deduced 
from the circumstances relied on, the circumstance itself 
ought not to go tothe jury, because its consideration can- 
not serve the justice between the parties, but may mis- 
lead the jury. Suppose, in this case, the declaration to 
have been only for the harboring from September 15th, 
1843, so as to make the statute of limitations altogether 
inapplicable—which, indeed, is the state of the case under 
the opinion given on that point to the jury; the question 
then would be a naked one, whether the harboring laid 
would or could be established by the previous harboring. 
It is often a delicate point to determine what may or may 
not be justly inferred from particular premises ; and per- 
sons will frequently differ upon it When I see that a 
learned Judge thought, that a harboring up to the time of 
the action might be presume], and that twelve gentlemen 
were able to affirm on their oaths its actual existence, be- 
cause it had been practised for several years before and 
down to 1842, I cannot but be somewhat diffident of my 
own conclusions to the contrary, and reluctant to disturb 
the verdict on that ground. But, as the law does not al- 
low a question to be submitted toa jury without evidence, 
which means also, with such evidence as, taken in the 
whole, will not fairly authorise a verdict in favor of the 
party offering the proof—in other words, evidence, on 
which a Judge must say, he could not find a verdict—it 
seems to be the imperative duty of the Court here to 
reverse the judgment, when a case in that situation has 
been left to the jury. Now, it seems to me, notwith- 
standing the previous connection between the slave and 
the defendants, that one cannot justly and with any rea- 
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sonable confidence affirm, that the connection continues 
for four years after the last visible trace of its existence. 
And after the expiration of that period it may be fairly 
contended, I think, that, ifthe harboring did not continue 
duing the whole period, it did not exist at all within it, 
For, it is a much stronger presumption now, that it did 
not exist, for instance, in 1843, than it was in that year, 
because, then it might be said, there were not opportu- 
nities, and that time had not been allowed to discover 
direct proof. But, now, the negro has been taken and 
could point out the means of establishing the fact, if it 
had occurred, and there has been full scope for enquiry 
in other quarters for nearly six years, in all, since the 
latest day to which the direct proof brought down the 
harboring ; and the whole period affords not the slight- 
est vestige of a harboring or correspondence of any kind 
after the autumn of 1842. Ifit appeared, that the caves 
and other places of secret resort, once used by the run- 
away, had been still in use by some one, or that this ne- 
gro had been seen in the neighborhood of the defendants, 
although personal intercourse might not be directly shown, 
there would be something for the mind to act on, and, 
possibly, the case might have been fit for a juty’s delib- 
eration. But, with nothing further than the naked facts, 
that ten years before the negro had belonged to the de- 
fendants, and that four years before they had entertained 
and concealed him, the case is too bare of proof to go te 
the jury’ There is nothing within the time; and the 
previous circumstances, thus solitary and antiquated, af- 
ford a presumption too remote and inconclusive to be 
the ground of jadicial determination. 

I concur in holding, that the judgment must be reverse 
ed and a venire de novo awarded. 














Per Curiam. Judgment reversed and venive de novo, 
DbYL gut 
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STATE TO THE USE OF HENRY G. PARISH ws. ELLISON @. 
MANGUM. 


In an action against a constable for a breach of his official bond, in not cel- 
lecting a debt, the relator is entitled to recover at least nominal damages, 
when he shows neglect and unreasonable dejay in the collection, although 
the plaintiff may pave received the amount of his debt from the constable 


after the commencement of the action. 


oe 


Appeal from the Superior Court of Law of Orange 
County, at the Spring Term, 1848, his Honor Judge Pzar- 
son presiding. 

Debt on a constable’s bond. The breach, assigned in 
the declaration, was want of diligence in the collection 
of a judgment. On the 3rd of March, 1842, the plaintiff 
put into the hands of the defendant, a judgment rendered 
by a magistrate against Thomas D. Crane. The execus 
tion was taken out by the defendant on the 16th of the 
same month, but he proceeded no farther on it, until the 
month of June succeeding, when he levied on the land of 
the defendant in the execution. At the time the execu- 
tion issued, Crane had personal property abundantly su‘ 
ficient to direharge it, which was known to the defendant: 
—Crane died on the 17th of April, and on the day sue- 
ceeding, the sheriff levied on his personal property to 
satisfy other executions, and sold it, and applied the mo- 
ney raised to satisfy them. The constable’s execution, 
with the other papers, with the levy made by him, was 
duly returned to the County Court ; and after a lenghten- 
ed litigation and much delay, the land levied on was 
sold under a venditioni exponas, and the plaintiff received 
the amount of his debt from the constable, the defendant, 
in 1846. At the same time he protested against receiving 














, DECEMBER TERM, 1848. 218 





Parish v. Mangum. 





it in satisfaction of his cause of action in this suit, whieh 

was then pending in Orange County Court. 

The defendant’s counsel moved the Court to charge the 
jury, that the evidence, if true, did not show a breach of, 
the defendant's bond, as the plaintiff had got his moneys 
This was refused, and the jury was charged, that, if 
the evidence was true, a breach of the bond, in not using 
proper diligence on the part of the officer, was shown, 
which gave the plaintiff a goed cause of action against 
him, and that the receipt of the money afterwards could 
only have the effect of mitigating the damages to a nom) 
inal sum. 

Verdict for the plaintiff to that effect, and appeal by 
the defendant to the Supreme Court. 


Norwood, for the plaintiff. 
McRae, for the defendant. 


Nasa. J. We concur with the presiding Judge in his 
charge. The instruction required could not ‘be given.’ 
The official bond of the defendant was broken, although 
the money was received by the plaintiff, subsequently to 
the bringing of this action in the manner and under the 
circumstances set forth in the case. The law requires 
that all process shall be served by the officer, into whose 
hands it may come, with all convenient speed, and in 
the manner prescribed. By the act of 1794, Rev. Stat. 
ch. 62, s. 16, it is directed that the officer, to whom a Jus+ 
tice’s execution is directed, must levy ypon the goods and 
chattels of the defendant, or for want of them on his lands 
and tenements. The primary fund for the paymentof 
debts, by the law, is the personal property of the defends 
ant. Nor cana constable, without a gross violation of 
his duty, pass that by and levy on the land ; the latter is 
not to be touched by him until he can on his oath say; 
that no goods and chattels of the defendant could be 
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found by him. It is his duty to go to the residence of the 
debtor, and seek for personal property. At the time the 
defendant took out the execution, Crane had_ personal 
property, much more than was sufficient to discharge it 
and this was within the knowledge of the officer. Why 
he did not seize it, he does not explain. Jn consequence 
of the levy he did make, the plaintiff was thrown in- 
to a tedious, prolonged contest in Court, and, instead 
of the speedy remedy provided for him by the law, was 
compelled to pursue the one, which the unreasonable con- 
duct of the officer had rendered necessary. After a liti- 
gation of near four years, he received his money, which 
he might have done in ten days after the 17th of April, if 
the law had been obeyed. For the delay in the collee- 
tion of the money, the plaintiff was not entitled to any 
damages ; the interest which accrued is considered suf- 
ficient for them, but for his additional expenses in prose- 
cuting his suit in Court, over and above those which 
were taxed against the defendant, he would be entitled 
to compensation. He, however, has proved nothing paid 
by him, and, therefore, is entitled to nothing for them. 
The reception of the money by the plaintiff did not de- 
feat his action, for it was received under an express ex- 
ception by the plaintiff, that it should not have such ef- 
fect, and a tacit assent thereto by the defendant. But 
the plaintiff is entitled to the damages the law implies 
in every breach of official duty, which in this case is but 
nominal. 


Rurrix, C. J. When this suit was brought, the contest 
was no doubt a real one, whether the defendant was lia- 
ble for the relator’s debt ; as he would unquestionably 
have been, if the money had not been made from the 
land. It is not material to consider, whether that recov- 
ery could be given in evidence under the plea of condi- 
tions performed, inasmuch as the relator admitted satis- 
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faction pro tanto of the damages arising from the breach 
suggested in the declaration, and only claimed a verdict 
for enough to carry the costs. Whether he had sustain- 
ed any damages, which remained unsatisfied, was the 
point. That he had, in legal contemplation, seems clear. 
For, although the money was ultimately raised, it was 
effected at an expense of money or labor, which would 
not have been incurred, if the defendant had pursuedjthe 
direct and legal method of taking the goods. Ordinari- 
ly, indeed, the creditor has no concern, whether a sheriff 
levy on goods or land ; for, it is not material to him, so 
that he gets his money at the return of the writ, and he, 
in fact, gets it without either more or less cost in any 
way, whether the sheriff take the one or the other kind 
of property. But it is not so with respect to execu- 
tions issued by a Justice of the Peace; for the creditor 
is necessarily injured to some extent if the constable fail 
to levy on the goods, when he can, and, instead of doing 
so, levy on land. It is so, because a constable can sell 
goods and obtain satisfaction without any further agen- 
cy, direct or indirect, of the creditor, further than finally 
te secure his money ; whereas, by levying on the land, he 
compels the creditor to be at the expense of employing 
an attorney to get the judgment affirmed or an order of 
sale and sue out execution, or, at least, puts the creditor 
to the trouble of attending in person to perform those 
acts for himself. [t seems plain, that in this way the 
creditor has an interest—one, that is pecuniary—that a 
constable should levy on the personalty, when accessible 
to him, and not on the land ; as by the former, the cred- 
itor gets his debt without the loss of either time or mon- 
ey, while by the latter, a loss of one or the other is una- 
voidable. Therefore the relator must have sustained, at 
the least, the nominal damages assessed: and on that 
ground, I agree with my brother Nash, that the judgment 
should be affirmed. r 


Per Curiam, Judgment affirmed. 
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DEN ON DEMISE OF SAMUEL ANDERS vs. TIMOTHY AN- 
DERS. 


Where an award has been made by referees, under a rule of Court, and con- 
firmed by the Court, it is binding on all parties, and while it remains unre- 
versed the judgment cannot be contradicted. 

Where a tenant in common holds over after partition, his possession shall not 
-be considered adverse, unti! a demand is made by the other tenants, unless 
he does some act amounting to an actual exclusive possession, which could 
give notice that he intended to keep out all others, or some act amounting 
te a disclaimer of the rights of the other tenants, 

The cases of Love v. Edmondson, 1 Ire. 152, and Murray v. Shanklin, 4 
’ Dev. & Bat. 291, cited and approved. 


Appeal from the Superior Court of Law of Bladen 


County, at Spring Term, 1848, his Honer Judge Bawey 
presiding. 

This is an action of ejectment to recover the land men- 
tioned in the plaintiff’s declaration. Both parties claim 
under John Anders, Jr., who died in 1814, leaving severe 
al children, among them the defendant and James An- 
ders, who died in the year leaving the plaintiffs 
and several otherchildren. In the year ———a petition 
was filed by the heirs of John Anders, for a division of his 
real estate, in the County Court of Bladen County where 
the land lay. At term, by the Court, five cam- 
missioners were appointed to make partition, who made 
their report to February term 1835, and at the same term, 
it was confirmed and ordered to be recorded and regis« 
tered. The present defendant, at the May term succeed-) 
ing, filed his petition to rehear the decree so made, and 
at August term succeeding, it was, by an order of the 
Court, dismissed, and the petitioner appealed to the Sa- 
perior Court, where the case was continued from term t 
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term, until October term 1839, when it was_referred to 
the arbitrament of Robert Strange and Owen Holmes, 
Esqrs., who made their award, under their hands and 
seals, to Spring term, 1840, when it was confirmed by the 
Court and ordered to be certified, enrolled and registered, 
which was accordingly done. The arbitrators incorpora- 
ted into their award, the report made by the commis- 
sioners to the County Court in 1835. It appeared from 
the award, that the submission was made by the parties, 
and under arule of Court. It recites, “this cause, by 
consent of parties and under a rule of Court, being re- 
ferred to Robert Strange and Owen [olmes, with power, 
&c., and their award to be a judgment of the Court, and 
that the parties, agreeable to said award, and if so re- 
quired, are to execute new title deeds, so as to pass and 
vest the title to the disputed premises, agreeable to said 
award.” The arbitrators then award “that the lands of 
John Anders, Jr, be, and they are hereby divided among 
the said parties, as they were heretofore divided by Wm, 
H. Beatty,” &c. Mr. Beatty, and the other persons men- 
tioned in the award, were the commissioners appointed 
by the County Court of Bladen to make partition. By 
that partition, lot No. 2, the land in dispute, was allotted 
to the heirs of James Anders. Before this action was 
commenced, the plaintiffs had demanded the possession 
of the land from the defendant, who refused to deliver it 
up—the demand was made at the town of pare 
which is twenty miles from the premises. 

The plaintiff claims the lot in question, as one of the 
heirs and as a purchase from the other heirs. The de- 
fendant claimed to have been in the adverse possession 
of the lot when those deeds were executed, and that they 
conveyed nothing to the plaintiff, and denied that the ar- 
bitratcrs liad any right, under the submission to divide 
the land of John Anders, Jr, and that the demand, as 
proved, was not sufficient. 
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His Honor instructed the jury, that the demand was 
sufficient, and that, if at the time the lessor of the plain- 
tiff purchased from the other heirs, the defendant was in 
possession of the land, claiming it adversely, the deeds 
passed no title, and the plaintiff could not recover but 
one sixth of the lot in question, but if the defendant did 
not hold adversely, at the date of the deeds, then, if they 
were satisfied that Jot No. 2 had been allotted to the heirs 
of James Anders by the commissioners, and the defendant 
was in possession and refused to give it up on the de- 
mand, which was made, the plaintiff was entitled to re- 
cover the whole of said lot, and they should find the de- 
fendant guilty. 

The jary found a verdict for the plaintiff and judgment 
being rendered, the defendant appealed to the Supreme 
Court. 

Strange, for the plaintiff. . 


W. 1. Haywood and W. Winslow, for the iat, 


Nass, J. Exception is taken to the charge of the pre- 
siding Judge upon the ground, that he erred in his instruc- 
tion to the jury as to the allottment of No. 2, in the par- 
tition, made by the commissioners. After the case on 
the petition to re-hear had gotten into the Superior Court, 
the parties agreed to refer the case to the arbitrament of 
two gentlemen, selected by themselves, to-wit: Messrs. 
Strange and Holmes, which was made a rule of Court. 
These referrees, in their award, adjudge, “that the lands 
of Jno. Anders, Jr., deceased, be and they are hereby di- 
vided among the parties, as they were heretofore divided 
by William H. Beattie,” &c. Mr. Beattie and the other 
persons, mentioned in the award, were the commissioners, 
appointed by the County Court, to make partition of the 
lands of John Anders, jr.. among his heirs, and.in their 
report, the lot No. 2, the one in question, was a!lotted ta 
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the heirs of Jas. Anders. It is contended by the defena- 
ant, that the arbitrators exceeded their authority in make 
ing partition of the land. This may be so, but the objec- 
tion is not now open to him. The award was retarnéd 
to the Court, and confirmed by a judgment of that triba- 
nal. As far as the case discloses the fact, the defendant 
made no opposition, and acquiesced, not only in the re. 
port, but in the judgment. Then was the time for him 
to have made known his objections. That jadgment is 
still in full force and unreversed, and while it continues 
in force, being a record, it cannot be contradicted, be- 
cause it imports absolute verity, as to every thing em- 
braced in it. By the judgment of the Superior Court, 
then, on the award, the lot in question, No. 2, was allot- 
ted to the heirs of James Anders. 

The defendant further excepts to the charge, because 
his Honor instructed the jury, if lot No. 2, was allotted 
to the heirs of James Anders, that the plaintiff was en- 
titled to recover the whole lot. The plaintiff was one of 
the heirs of Jas. Anders, and claimed to have purchased 
the shares of all the other heirs. To the conveyances 
from them, the defendant objected, that he was, at the 
time of their execution, in the adverse possession of the 
land. The question was left by his Honor to the jury to 
ascertain, whether the defendant’s possession was ad- 
verse or not ; of this the defendant had no right to com- 
plain. To the time of the partition made, he was in 
possession as a tenant in common with the other heirs 
of John Anders and held the possession for them as well © 
as for himself. The partition, it is true, severed the joint 
possession, but by itself, it did not make the possession 
of the defendant adverse. He held over by the saffer: 
ance of the heirs to whom it was allotted: in which case,” 
notice to him was necessary before he could be conver. 
ted into a wrongful holder, or make his possession torti< 
ous. He held the lot No. 2, for the heirs of James Atis ' 

28 
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ders. In this case we see noevidence of any act done 
by the defendant, amounting to an actual exclusive pos- 
session, wh‘ch could give notice, that he intended to keep 

out all others, nor any act, amounting to a disclaimer 

of the right of the heirs of James Anders to the lot. : 
Love v. Edmonson, 1 Ired. 152. Murry v. Shanklin, 4 
Dev. and Batt, 291. 

The defendant had not such a possession as to redace 
the title of the heirs of James Anders to a mere right, 
and the conveyances by them to the plaintiff, were not 
void, but transferred to him what right was in them. 
The demand, stated in the case, was suffivient notice to 
the defendant, and his refusal to deliver possession, made 
him a wrong-doer. 












Psr Curtam. Judgment affirmed. 







DAVID KIME vs. JOHN T. BROOKS. 





The signing, sealing and delivery of a deed by an agent, except where the 
aathority is by an instrument under seal, will only be valid when they are 
done in the actual presence of the principal. 

The case of Davenport v. Sleight, 2 Dev. & Bat. 361, cited and approved. 













Appeal from the Superior Court of Law of Randolph 
County, atthe Fall Term, 1848, his Honor Judge Catp- 
WELL presiding. 

This is an action of debt on a bond of one Hamlin and 
the defendant’s testator, and was tried on non est factum 
pleaded. To’establish the execution of the bond by the 
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testator, his daughter was called as a witness and she de- 
posed, that a servant of Hamlin brought a letter to her 
father, the testator, at his house, inclosing'the paper now 
sued on, which was then signed and sealed by Hamlin, 
and had a seal for another name, and requesting the tes- 
tator to sign it, with a view to receive money on it : that 
her father, by reason of age and infirmity, could not write, 
and directed her to sign the paper for him; and that for 
that purpose he laid the paper down on a table in the 
_ house, and turned away aad went out into the yard, and 

she then signed his name and delivered it to the servant, 
who took it away: that at the time she signed the paper, 
she heard her father conversing with his wife in the yard, 
and that she did not then see him, nor believe that he 
could see her; and that no objection was afterwards 
made by her father to what she had done. The witness 
further stated, that she had been in the habit of signing 
her father’s name by his directions to Hamlin’s notes, and 
those of other persons. 

The Court instructed the jury, that there was such a 
presence of the testator as would make the signing by the 
daughter binding on him; and that if the paper was left 
on the table with the intent that the daughter should 
hand it to the servant when signed, then her delivering 
it, as stated by her, was a good delivery, though the tes- 
tator was in the yard at the time, There was a verdict 
for the plaintiff, and the defendant appealed from the 


judgment. 


Morehead, for the plaintiff. 
Haughton, for the defendant. 


Rurrtx, C.J. This Court does not concur in the in- 
structions to the jury. The Touchstone 57, states therule 
upon which the case depends in a short, but very clear, 
manner. “Where one person delivers an instrument as 
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the act of another person, who is present, no deed con- 
ferring an authority is requisite. But a person cannot, 
unless authorised by deed, execute an instrument as the 
act of a person who is absent; and every letter of At- 
torney must be by deed.” The plain meaning of the 
passage is, that what a person does in the presence of 
another, in his name and by his direction, is the act of 
the latter, as if done exclusively in his own person; but 
that what is done out of his presence, though by his di- 
rection and in his name, cannot in law be considered an 
act in propria persona, but one done by authority; and 
that when the authority is to execute a deed by signing: 
sealing and delivering it for the party, and, especially, 
the delivering, it cannot be oral, but must be by deed. 
There are some instances in modern times, in which 
Judges have been moved by the hardship and justice of 
the case to depart in some degree from this rule, though 
80 precise in its terms and so wholesome in its general 
application. But in this State it has been scrupulously 
adhered to, when it operated to the prejudice of claims 
as just in all respects as the present, if not more so. 
Thus in Davenport v. Sleight, 2 Dev. & Bat. 381, it was 
held that an instrument signed and sealed by the defen- 
dant in blank and delivered to an agent, with directions 
to purchase a vessel for the defendant, and fill up the in- 
strument with the price to be agreed on and deliver it, 
,was not a good bond, though the defendant afterwards 
declared his approbation of what had been done. It 
would afford admission to too many abuses, especially 
| upon infirm and illiterate persons, to admit parol evidence 
of an authority to execute and deliverdeeds. It has been 
thought, that it was going further than principle would 
justify, to allow ofa delivery as an escrow, unless the 
final delivery be authorised by deed. But that seems to 
stand on firm ground ; for the absolute delivery by the 
party himself rests in the testimony of witnesses, and the 
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conditional delivery by him may therefore well depend 
upon the like proof. But when the party himself does no 
act, but the whole transaction is performed by another in 
his name and in his absence, the security of titles re- 
quires that the authority to act should be by deed, as a 
permanent evidence of its nature, which cannot so easil 

be fabricated or misconstrued. The law may well be 
different with respect to notes and other contracts not 
under seal; because their operation is generally barred, 
unless used in a period comparatively short. But deeds 
are of enduring efficacy, and one, executed like the pre- 
sent, may be set up at any distance of time, when the 
conditions or circumstances under which it was author- 
ised are incapable of proof. Besides, deeds operate with- 
out proof of consideration and proprio vigore, while it is 
otherwise with simple contracts. The Court holds, there- 
fore, that it was indispensable to the validity of this in- 
strument, as a bond, that the party should have been pre- 
sent at its execution and delivery. That he was not pre- 
sent seems evident and certain. The daughter says, she 
did not, at the time she signed the paper and delivered 
it, see her father, nor did he or could he see her, as she 
believes. They could not therefore be said in any just 
sense to be in each other’s presence. The act of the 
daughter could not be said to be her father’s, in that he 
saw or knew or could know of his own knowledge, that 
she was in fact doing what he directed her; but it rested 
in his confidence, that she would pursue his directions, 
and in her testimony that she did pursue them. The fa- 
ther could know only from her relation and not for him- 
self, what she had done. Therefore it is plain, that her 
acts were not in his presence. In the execution of wills 
it has always been held, that, under the statute which 
requires the attestation of the witnesses in the presence of 
the testator, the attestation must be af least in the same 
rcom with the testator, or, if not, in such a situation as 
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to be in fact within his sight, as in the case of the lady, 
who sat in her carriage while the witnesses wrote their 
names at a window within her view. But here the wit- 
ness proved and the Court assumed, that the father was 
not in the room nor in sight of the daughter, when sho 
executed and delivered the instrument ; and, if so, he was 
not present. For if the person cannot see or know for 
himself, at what distance shall he be said to be present, : 
and at what, absent? There can be no rule but the one» 7 
that he must be in such a situation as to know what is 
done, and be able at the instant to control the agent. 












Par Curtam. Judgment reversed and venire de novo. 






JOHN HOLDFAST vs. WILLIAM B. SHEPARD. 






Where a recovery ia ejectment is effected on the demises of two only out of 
several tenants, and afterwards is brought for mesue profits, none but the 
shares of such mesue profits to which those two tenants are entitled can 
be recovered. 

And it makes no difference whether the action for the mesne profits be brought 
in the name of the fictitious lessee or of his lessors. 

The case of Holdfast v. Shepard, G Ire. 361, cited and approved. 














Appeal from the Superior Court of Law of Pasquotank 
County, at the Spring Term, 1848, his Honor Judge Settle 
presiding. 

The action is trespass for mesze profits, brought in the 
name of the plaintiff in ejectment, after his lessors were 
put into possession under a habere facius possessionem 
from this Court in the case reported 6 Ired. 361. The 
judgment was there given on the first count, which was 
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on the demise of two persons, who were with others the 
heirs at law of Jeremiah M. King, from whom the land 
descended. The demise was of the whole of the premis- 
es and the verdict was a general one of guilty. The pre- 
sent action is brought at the instance of the two persons, 
on whose demise the recovery in ejectment was made, 
On the trial the defendant moved the Court to instruct 
the jury, that they could find only such aliquot parts of 
the rent and damages, as those two persons were enti- 
tled to, as some of the heirsof King. But the Court refus- 
ed to give the instruction prayed for; and directed the 
jury to assess the damages to the whole value of the 
profits from the day of the demise, to that of the plaintiff's 
lessors going into possession. From a verdict and jadg- 
ment accordingly the defendant appealed. 


Iredell, for the plaiatif. 


J. Hi. Bryaa, for the defendant. 


Rurrm, J.C. The Court thinks the law was not cor. 
rectly laid down to the jury. It is certainly most proper 
and generally best answers the purposes of justice, that 
the verdict should specially state the interest of the les- 
sors of the plaintiff, when these are several, or when 
only some of the tenants in common bring the suit. 
But as the party may not be prepared always to show 
his particular share, and the defendant is guilty, if he 
hath ejected the plaintiff from any part of the land, to 
which he was entitled under the lease, it has become a 
practice to render the verdict in a general form, even 
when the whole of the premises is demanded. Therea- 
son is, that the Court deems the action fictitious to many 
purposes, and therefore keeps it under its control, and 
will, in a summary way, correct any abuses committed 
under eolor of such general demise and verdict. Hence 
it has been commonly said in such cases, that the lessors 
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of the plaintiff take possession at their peril. Upon that 
ground it was, that the judgment was affirmed in the suit 
between these parties. as was then stated; and in so 
holding, the Court only followed previous cases. In Cut- 
tingham v. King, | Bur. 629, Lord Mawsrrevp mention- 
ed, that in the fictitious action of ejectment, the plaintiff 
is to show the sheriff and to take possession, at his peril, 
of only what he has title to; and ifhe take more than 
he recovered or showed title to, the Court will in a sum- 
mary way set it right. He said the same in substance 
in Connor v. West, 5 Bur 2674; and in Roe v. Dawson, 
3 Wils. 49, the defendant was restored to certain shares, 
to which the lessors of the plaintiff had not entitled them- 

selves. There can be no doubt, then, if the sheriff in this 
case turned out the defendant from the premises alto- 

gether, and put two lessors of the plaintiff into possession 

of more than their shares, that he did wrong, and the |. 
Court upon application would order restitution ; for the 

recovery of one tenant in common is not a recovery for 

all of them, and docs not entitle him to take possession 

for all. That is clear from the fact, that one tenant in 

common may recover from another in this general form 

and may then bring his uction for mesne profits. Cut- 

ting v. Derby, 2 Wm. Bl. 1077. Irdeed, one of the ten- . 
ants in common may be barred of his entry by the stat- \ 
nte of limitations and the other not, because as here, she 

was a feme covert. A person thus entitled to but a share 

is let in according to his title. How the fact in this case 

is, does not distinctly appear. If the parties only enter- 

ed according to their title, they certainly cannot recover 

in respect of the shares of which the defendant remains 

in actual possession. But we rather understand the case 

to be, that the defendant was put out altogether. Even 

in that case, however, we hold that no more than the 

shares of the parties, who brought the former and pres- 

ent actions, can be recovered ; for properly they are in 
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only of their own shares, and the possession of the other 
undivided parts is, by legal intendment. either in the other 
heirs of King or the present defendant. If in the lat- 
ter, then plainly the action will not lie in respect to those 
parts ; and if in the former, they may still sue for their 
shares of the profits and the defendant could not plead 
in abatement to their suit, after having omitted to do so 
in the present. Taking the case, then, any way, the re- 
covery ought to be for only the proportion of the profits, 
which belong to these parties as some of the owners. 
The manner of bringing the action in the name of Hold- 
fast can make no difference ; for he can have no better 
right than his lessors had. 

There was also a question made upon the statute of 
limitations ; but the facts appear so imperfectly in the 
transcript sent here, as not to be entirely understood ; 
and therefore nothing can be said on it. 


Per Curiam. Judgment reversed and veniré de novo. 
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‘DEN ‘EX DEM HARRIS S. PHELPS es. JOSEPH B. LONG. 


Where a person, already in possession of land, takes a lease from another, 
‘and holds over after his term has expired, whether this isa case coming 
‘Within the provisions of the Act, Rev. St. Ch. 31, See. 51, requiring bontle 
‘from tenants refusing to surrender possession, &c. Quere? 

But in all cases where the landlord wishes to avail himself of the provisions.of 
that Act, he not on!y must state the lease and that the term hes expired, 
‘but he must also set forth in his affidavit explicitly or in such a manner 
that the Court may necessarily or fairly draw tle inference, that the ten- 
‘ant, after the term expired, had refused to surrender the possession. 

What notice to quit from a landiord to a tenant is requited in this State, 

_ Quere? 

Where a person was sued as casual ejector and the Court improperly refused 
him permission to plead, upon the ground that he wasa tenant holding 
over and therefore bound to give a bond as required by the Act, Rev. Stat. 
Ch. 31, Sec. 51, when it did not appear that he had refused to deliver pos- 
‘Péasion, and thereapon entered judgment by default against them. Held, 
that he was entitled to an appeal. 


Appeal from the Superior Court of Law of Washington 

County, at the Fall Term, 1848, his Honor Judge Baer 
iding, 

‘ The Te anttin is entitled of September Term 1848, 
and was served on Long, as the tenant in possession, the 
24th of August of that year. The demise is laid as of 
the 10th of February, 1844. At September Term, Long 
applied to be admitted as defendant, offering to give bail 
and enter into the common rule, and plead not guilty. 
But the counsel for the plaintiff objected to his being al- 
lowed to plead; and in support of the objection he filed 
the affidavit of the lessor of the plaintiff, in which he 
stated, “ that in the year 1839, Joseph Long proposed to 
rent of him the tract of land, which the affiant had 
bought of John Chesson, and on which the said Long 
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then lived, being the premises described in the declara- 
tion: that they agreed upon the sum of $25 per annum, 
and Long gave his note for the amount, which he paid 
in 1840: that he continued in possession in 1841, and 
gave his note for the like amount and continued to oceu- 
py it, and gave notes for the rent in 1841 and 1842; and, 
that in August 1843, affiant gave notice to said Long'to 
quit possession and to stop the tenancy.” Thereupon the 
Court ordered, that Long shoald not plead unless he gave, 
a bond with sufficient penalty and sureties, with condi- 
dition, that he would pay the lessor of the plaintiff all. 
such costs and damages as should be recovered in the 
suit; and, Lung declining to give such bond, judgment 
final was rendered against the casual ejector, and Long 
appealed. 


W. H. N. Smith, for the plaintiff, submitted the fol- 
lowing argument: 

It is submitted that the Act, in pursuance of which this 
judgment was rendered, is intended to embrace all cases, 
where the relations of landlord and tenant exist. It pro« 
vides a remedy for the former against the latter, holdi 
over after the expiration of theirterm. Whenever, there- 
fore, this relation has been established, and the term hag 
expired, this proceeding is authorised on affidavit made 
by the lessor. 

The affidavits in this case prove the relation to have 
existed and to be determined. The contract stated there, 
in creates the relation of landlord and tenant between 
the parties with all the rights and duties, as well as 
remedies, incident to it. Thenceforth, whatever may 
have been the character of the previous possession that 
possession is changed into a tenancy, and the party, 
though holding adversely before, by his own Act, be- 
comes the tenant, holding under the title of his lessor. 
Clapp v. Cope, 1 D. & B. Eq. 177. 
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If a literal construction be given to the Act, and is so 
made to include only the case of one not in possession, 
entering, then the remedy would be entirely inadequate 
to the mischief. 

In this view of the case, one of two results would 
follow : 
: Either, no such relations as are contemplated by the 
Act could take place between the proprietor of land, and 
one actually in possession. 
* Or, the party in possession must abandon his “possessio 
pedis,” retire from the land, and for no other end, than 
forthwith to return, to make a new actual entry. 


Such a construction, given to the act, would greatly 
cripple its beneficial operation, or require an act to be 
done, unmeaning and useless in the extreme. 

But such a tenant as the defendant here, it is insisted, 
did, in legal contemplation, enter as such, into possession. 
There was an intervening point of time at which the 
change occurred. 


' The previous possession was totally different from that 
subsequently acquired by the contract. And he may, 
with strict propriety, be said to have evreren into posses- 
sion as tenant, when, abandoning the former, he enters 
into the new relations which change its character. Just 
as effectually does he enter upon his term, as if being 
out of possession, he had, by virtue thereof, entered into 
possession for the first time. 

2nd. It is submitted also, whether the party in posses- 
sion of the land, and upon whom the notice was served, 
not having been made a party to this suit, because in the 
judgment of the Court, he had not complied with the ne- 
cessary preliminaries enjoined in the Act, can appeal 
from a judgment by default. 

Not being permitted by the Court to defend nor being 
a party to the judgment, it is submitted whether he can 
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appeal, and whether the appeal must not be dismissed. 
Heath, for the defendant. 


Rurriw, C.J. The point is, whether this is a case with- 
in the Act of 1823, Rev. St. ch. 31, sec. 51. It provides, 
that the tenant in possession shall not be entitled to plead, 
unless he give a bond as required in this case, but that 
there shall be judgment against the casual ejector, if the 
lessor of the plaintiff shall file an affidavit at the first 
term, that the tenant in possession entered into the pre- 
mises as his tenant, and that his term therein has ex- 
pired, and that the tenant refuses to surrender the posses- 
sion of the premises to the lessor of the plaintiff, with the 
privilege to the tenant of offering counter affidavits. 

One question on the Act is, whether the acceptance of 
a lease by one already in possession is within it: as ifthe 
owner of land sell it, and, without going out of possession , 
takes a lease from his vendee; or if a tenant under one 
person takes a new lease from the assignee of the rever- 
sion. Literally, the Act is confined to the case, in which 
the entry was at first under the lessor of the plaintiff, 
No doubt, the reason is, that each of those persons has a 
precise knowledge of the contract, thus made by himself 
personally ; so that neither can be under a mistake as to 
his rights or those of the other party. Therefore holding 
over against the demand of the lessor must be in bad faith 
on the part of the tenant, and he ought not to hinder the 
land-lord’s remedy to regain the possession without se- 
curing the rent, damages for waste and costs. Though 
that principle may not, more than the letter of the act 
take in the case of an assignment of the reversion, yet when 
one, though before in as owner or as lessee of another, 
takes alease from his alienee ora new lease from the 
assigner of the reversion, it seems substantially to fall so 
entirely within the mischief, against which the act is di- 
rected, as to be within its fair construction. ‘For it 
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would be very idle, that the tenant should go out for an 
instant, and then return, for the sake of creating such 
a tenancy as would, under the act, tend to prevent the 
tenant from holding over. The Court, therefore, inclines 
strongly to the opinion, that the bond might have been 
required from Long, notwithstanding he did not go into 
possession under a lease from Phelps, but only continued 
in possession under a lease granted by him after he be- 
came owner of the land. Yet the points need not be now 
adjudged, as it is not necessary to the decision of this 
ease, in as much as the Court holds the affidavit insaffi- 
eient by reason of defects in other essential points. 

The act does not give this security to a landlord, when 
the tenant merely hoids on, but only when he refuses to 
surrender the premises to the lessor after his term there- 
in expired. The lessor of the plaintiff must therefore es- 
tablish the two further facts, that the term has expired, 
and that still the tenant refuses to deliver up the posses+ 
sion. The affidavit here contains no such statement in 
either respect. Perhaps it ought to be required to say so 
in terms. Atall events, the statementsin it should be 
such, that the Court would be obliged to infer those facts 
by a fair, if not a necessary, construction. For the Court 
ought not to require a bond tosecure the rent and dam- 
ages in any case, in which the jury would be unable, upon 
evidence to the same facts, to give them, according to the 
subsequent provisions of the act. Those provisions are, 
that in such cases the jury shall enquire, whether the defen- 
dant refused to surrender the premises after his term 
therein had expired, and, if they find affirmatively on 
those points, then they are to assess the damages, includ- 
ing the value of the occupation from the expiration of the 
term and damages for waste during the holding over ; for 
which there isto be a summary judgment given on the 
bond. Very clearly, then, those facts ought distinctly and 
a‘Ermatively to appear on the affidavit. Here they do 
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not; nor can they be reasonably implied. Certainly, 
holding over merely will not amount to a refusal to sur- 
render the premises ; for the assent of the landlord may 
be presumed, unless the contrary appear. There must be 
an express refusal, or a demand of possession, or some- 
thing else that will turn the tenant into atrespasser. Ac- 
cording to the words of the Act, the jury must find that 
the party “refused to surrender the premises after his term 
expired ;” which would seem to imply a demand and re- 
fusal at the expiration of the term, or so soon afterwards 
as to rebut an implication of the acquiescence of the land- 
Jord. And this must certainly be so, when the term is 
for a definite period, and, therefore, no notice is necessary 
to determine the tenancy ; for in such a case, if possession 
be not demanded at the end of the term, or an explicit 
declaration made before hand to the tenant, that the land- 
lord will require him to go out at the expiration of the 
term, there will be nothing to give to the holding over the 
character of a refusal on the part of the tenant to restore 
the possession, but by such holding over he becomes ten- 
ant from year to year. It may be admitted, that, if the 
lease here were definitely for the year 1843, the notice te 
quit, given in August, might be a sufficient demand of the 
possession at the end of that year, so as to be evidence, that 
the subsequent holding over amounted to a refusal of the 
demand. But that is not the nature of the lease, as stated 
in the affidavit. Itis explicit only in setting forth a let- 
ting in 1839 at an annual rent of of $25; and that under it 
the defendant occupied until 1843, giving notes in 1839, 
1840, 1941, and 1842, respectively fora year's rent, and 
subsequently paying them. It does not specify at what 
period of the year the contract was made; nor any definite 
term, either as to its beginning or ending. Then, it was 
plainly a tenancy from year to year; but from what day 
the year was to be reckoned, no one can say upon the face 
of the affidavit. Now, if it be admitted, that, ina tenancy 
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from year to year, thereneed be no demand of the pos- 
session distinct from the notice to quit, and so we suppose 
the law to be; yet clearly, we think, that effect can only 
be allowed to such a notice as is valid and effectual to 
determine the tenancy. Here the notice was given some- 
time in August 1843; and it is impossible to say that it 
was due notice. It has not been directly decided in this 
State, as far as we are aware, whatis the proper notice ; 
and it may be possible, that less than the half year, re- 
quired in England, may be deemed reasonable, or that 
different periods may be adopted according to the situa- 
tion of the preinises, the interests of agriculture, or the 
seasons at which the terms may expire. The Court gives 
no opinion on those points, farther than to say, that it is 
at least prudent to be onthe safe side by giving a half 
year’s notice. But there must, at all events, be some rea- 
sonable notice in such cases from the landlord to the ten- 
ant, or vice versa, to prevent mutual disappointment and 
loss. Now as it does not appear on what day in An- 
gust 1343 the notice was given, nor when the current 
year would be out—that is, at the end of 1843, or at 
an earlier or later day—it is impossible to determine, 
whether the notice was for half a year or any other pe- 
riod in particular. Consequently the Court could not de- 
termine, that it was reasonable, so as to put an end to 
the tenancy or convert the lessee into a trespasser, and 
make his continuing in possession until February 10th, 
1844, evidence of a refusal to surrender the premises af- 
ter his term had expired. It is to avoid the danger of the 
Court’s acting upon vague conjectures on those points, 
that the Act requires that the lessor of the plaintiff shall 
swear distinctly, that the term had expired, and that after 
such expiration the tenant refused to deliver up the pos. 
session. Nothing less ought to be deemed sufficient, to 
preclude the person in possession from the common right 
of defence. The tenant might have held over upon a 
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fair claim of right, to go out; whereas the case within 
the purview of the Act is that of a wilful wrong by the 
tenant, in withholding from the landlord his land, after a 
lawful demand of the possession. 

It was suggested at the bar, that Long could not ap- 
peal, as he had been admitted to defend, and, therefore, 
was not a party tothe record. But the Court holds other- 
wise. It may be true, if the tenant does not appear, and 
apply to be admitted as defendant, that he cannot bring 
error or have an appeal ; which are rights belonging’ to 
parties and privies. But even in that case the tenant’s 
rights are noticed so far that, upon his subsequent appli- 
cation, the judgment against the casual ejector will be 
set aside for irregularity, and a writ of restitution a- 
warded. But when he appears, it is of common right 
he should be admitted to defend upon the usual terms; 
and if that be refused to him, undoubtedly, it is an error, 
which he may have corrected by a higher Court. So it 
is here ; for, although the Statute authorises the imposi- 
tion of other terms in certain cases, this is not one of 
them; and therefore the tenant had a right to be heard 


before being deprived of his possession, and to be heard 


upon giving bail and entering into the common rule, ac- 
cording to the course of the Court. 

The judgment against the casual ejector was, therefore, 
erroneous, and is reversed; and the case is remitted to 
the Superior Court to proceed farther therein according 
to law and right. 


Por Curis. Ordered accordingly. 
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DEN ON DEMISE OF WILLIAM JORDAN vs. ROBERT MARSH. 


A., by virtue of an order of the County Court, founded on a judgment before 
@ justice and an execution thereon levied on the 8th of March, 1842, issued 
a venditioni exponas, bearing teste of May Term, 1842, under which the 
land of B. was sold and A. became the purchaser: C. issued a venditioni 
expenas tested of May Term 1842, pursuing a fi. fa. tested of February 
Term 1842, under which the same land of B. was sold and, D. became tho 

' purchaser, and having effected a recovery in ejectment was about to turn 
B. out of possession, when B. accepted a lease from D.and continued in 
possession. Held, that,in an action of ejectment by A, against B, al- 
though D. who had been admitted to defend as landlord could make no de- 
fence which B. could not have made, yet B. himself might have given in 
evidence these circumstances to rebut A.’s claim to recover, by shewing 
D.’s title to be paramount to A.’s and that he (B.) was D.’s tenant. 


Appeal from the Superior Court of Law of Chatham 
County, at the Spring Term 1847, his Honor Judge Manty 
presiding. 

In this action of ejectment, the following bill of excep- 
tions was sent up by the Judge of the Superior Court. 

On the trial of the issues joined, the counsel for the 
plaintiff produced and gave in evidence, in support of the 
said issue on the part of the plaintiff, the record of a judg- 
ment in the Court of Pleas and Quarter Sessions, where- 
by it appeared, that one John Edwards obtained, before 
the 8th day of March, 1842, a judgment before a justice 
of the peace of Chatham against Alfred Fleming, upon 
whom the declaration was served; that an execution 
duly issued thereon, and, for want of goods and chattels 
to satisfy the same, was duly levied upon the premises in 
the said declaration mentioned on the said 8th day of 
March, 1842; that the said execution and levy with the 
warrant and other papers relating thereto, were duly re- 
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turned to the said Court of Pleas and Quarter Sessions at 
its May Sessions thereafter, and that such proceedings 
were had in the said Court afterwards, to-wit: at Feb- 
ruary Sessions 1843, that the judgment of the justice was 
confirmed, and an order duly made for the gale of the 
premises, so levied upon; that a venditioni exponas is- 
sued thereupon, returnable to the May Sessions follow- 
ing, and the said premises were sold on the 9th of May 
to the said William Jordan, the lessor of the plaintiff; 
and the plaintiff's counsel, in further support of the said 
issue on his part, produced and gave in evidence to. the 
jury a deed, duly executed by the sheriff, conveying 
the premises to the said William Jordan, and proved, that, 
at and before the service upon the said Fleming of the 
said declaration, he was inthe possession of the said 
premises. And thereupon the counsel for the defendant, 
in support of the said issue on his part, offered to prove, 
that at the February Sessions 1842, of the said Court of 
Pieas and Quarter Sessions. one Amos Brewer duly ob- 
tained a judgment against the said Alfred Fleming, and 
duly caused to be issued thereupon an execution, called 
a fieri facias, tested of the said February Sessions, and 
returnable at the May Sessions thereafter ; that the said 
execution was duly returned at the said May Sessions ; 
that a part of the moneys specified therein only had been 
made ; that an alias execution was thereupon issued from 
the said May Sessions, returnable to the August Sessiong 
thereafter ; and that the sheriff. under the same, daly sold 
the said premises on the 2nd Monday of July following, 
and that at the said sale, the defendant became the pur- 
chaser ; that the said alias execution was duly returned, 
and a deed made by the sheriff to the defendant for the 
said premises ; that the said Alfred Fleming, refusing to 
surrender the possession, the defendant afterwards, to-wit, 
on the 19th of day of January, 1844, brought an action of 
ejectment against the said Fleming in the said Court of 
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Pleas and Quarter Sessions to recover the same: that 
the said Fleming appeared and was made defendant in 
the said suit, and pleaded not guilty; and that afterwards, 
at February Sessions 1845, a judgment was duly rendered 
against the said Fleming for the recovery of the pesses- 
sion of the said premises. And the counsel for the de- 
fendant further offered, in support of the said issue on his 
part, to prove, that afterwards, when the suid defendant 
was entitled to have a writ of possession against the said 
Fleming on the said judgment, and before issuing out the 
same, the said Fleming agreed to become the tenant of 
the premises under the said defendant, and accordingly 
did on the 10th of March, 1845, accept a written lease 
from the defendant until the 9th of October next 
thereafter, and gave his note for the rent, and a bond, 
conditional for the surrender of the premises to the de- 
fendant, at the expiration of his term. And the defen- 
dant’s counsel prayed the judge to admit and allow the 
said matters to be proved and given in evidence to the 
jury, as relevant and competent to maintain the said is- 
sue on the part of the defendant. But the plaintiff's 
counsel objected to the said evidence and insisted, that 
the defendant, having been admitted a defendant in the 
room and stead of the said Fleming, and as his landlord 
to defend his possession, was not entitled to the benefit of 
any evidence, which should not in law be admissible on 
the part of the said Fleming, had he been the party to 
the said issue: And that in law the said Fleming could 
not offer such evidence in support of such issue ; and the 
Judge being of opinion with the plaintiff’s counsel, re« 
fused to allow the matters so offered, on the part of the 
defendant, to be proved and submitted to the jury, to 
which opinion and refusal, the defendant by his counsel 
excepted, and thereupon the Judge, at the request of the 
defendant’s counsel, hath set his hand and seal to this bill 
of exceptions, containing the said matters, and it is or- 
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dered to be annexed to the said record, this 3rd Monday 
of March, A. D. 1847, at the Court House of the said 
County. 

There was a verdict for the plaintiff and from the judg- 
ment thereon the defendant appealed. 


Waddell and J. H. Haughton, for the plaintiff. 
Badger, G. W. Haywood and W. H. Haywood for the 
defendant. 


Pearson, J. The bill of exceptions presents two ques- 
tions ; was Marsh, who, by order of the Court, was sub- 
stituted and made defendant in the room and stead of 
Fleming, entitled to the benefit of any evidence, which 
would not in law be admissible, on the part of the said 
Fleming? It is not necessary to decide this question, be- 
cause we think there was error in the decision of the 
second question, and it is sufficient to say, that we see 
nothing to take this case out of the general rule, that a 
landlord, who is admitted te defend, is confined te such 
defenve as the tenant could have made. 

The second question is: was the defendant, supposing 
him to be confined to sueh defence as Fleming was in 
law allowed to make, entitled in law to rely upon the 
matters on his part to support the issue? We fully ree 
cognise the correctness of the general rule, that a pur- 
chaser at a sheriff's sale is entitled to recover in eject- 
ment against the debtor, whose estate he has bought, upon 
showing a judgment, an execution sale, and sheriff’s deed 
in pursuance thereof. For having paid his money in 
satisfaction of the defendant's debt, he is entitled to what- 
ever estate the defendant owned, and to the possession 
which he had, and it is right that he should be put into 
possession, without any contest with the defendant as to 
the title. 
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We can, however, see no reason, why, in the case under 
consideration, Fleming, who had taken a lease and there- 
by in effect acquired a new possession under a third per- 
son, who had brought an action of ejectment and was 
to turn him out of possession after the purchase by the 
lessee of the plaintiff, should not be allowed to make de- 
fence, by showing that the person, under whom he ac. 
quired the new possession, had a paramount legal title. 
If he had been put out of possession, and ther accepted a 
lease and entered in pursuance thereof, it would be clear 
that he could make such defence. For what end, should 
he be required to go through the useless form of being 
put out of possession, merely to be at the trouble of going 
back again ? 

A lessee for years, or other particular estate, during 
the continuance of the estate and while he holds the 
possession acquired under it, is not allowed to dispute 
the lessor’s title. After the expiration of the estate, he 
must give up the possession to him of whom he got it, 
before he is at liberty to set up title in himself. When 
he has done so, he may assert title, either one which ex- 
isted before he accepted the estate and possession, or one 
subsequently acquired; but he cannot do so before, 
on account of the privity of estate. It would be treach- 
ery and bad faith to attempt to withhold possession from 
him of whom he received it. 

There is no reason for applying thisdoctrine in its fullest 
extent to a debtor in possession of land sold at Sheriff’s 
sale. He is not the tenant of the purchaser—there is no 
privity of estate—nor did he receive the possession from 
him. The rights of the purchaser are sufficiently secured 
by holding, that he acquired whatever estate the debtor 
owned and has a right to the possession which he had at 
the time of the sale. As long as matters remain in statu 
quo, the debtor’s possession js not adverse, but there is no 
treachery or bad faith in his acquiring a new possession 
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under a paramount title in the manner, offered to be 
proved by the defendant in this case. 


Per Curtam. Judgment reversed and venire de novo. 


THOMAS BELL vs. WILLIAM CLARK & AL. 


In an issue of devisavit rel non where the subscribing witnesses to the sup- 
posed will disagree as to the capacity of the supposed testator, other proof 
may be given as to that fact and the jury must decide upon the whole 
evidence. 

The cases of Crowell y. Kirk, 3 Dev. 355, Holloway v. Lawrence, 1 Hawk. 
49, and Clary v. Clary, 2 Ired. 78, cited and approved. 


Appeal from the Superior Court of Law of Chatham 
County, at the Fall Term, 1848, his Honor Judge Cau. 
WELL presiding. 

This was an issue of devisavit vel non, as to an instru- 
ment dated November 28th, 1843, and propounded as the 
will of Elijah Bell. It had two subscribing witnesses, 
and they were both examined. One of them, Lassiter, 
deposed that he was sent for by the deceased to write his 
will, but that he was unable to do so, because he had 
the rheumatism, and that the deceased then requested his 
brother, Thomas Bell, to write it and he did so: that he, 
the witness, was present when the will was written, and 
thought the testator had understanding and capacity to 
make a will: that he was, however, drinking during the 
time, and became a good deal intoxicated, but that he 
knew what he was doing, and dictated the dispositions of 
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property contained in the will: that after it was written 
it was read over to the deceased and approved and exe- 
cuted by him, and at his request then attested by himself 
and the other witness: that the deceased then handed 
the paper to this witness to keep, and that he kept it in 
his possession until April 1847, when one Farrar brought 
him a message from the deceased, requesting him to car- 
ry the will to him: that he accordingly did so, and that 
the deceased asked that it should be read to him, which 
the witness did in the presence of Farrar: and that the 
deceased then said he wes satisfied with it. and directed 
that it should be put into his desk, which was done, and 
that it was found there upon the death of the party in 
June following. 

The other subscribing witness, Neal, deposed, that on 
the day the will bears date, he went to the house of the 
deceased for the purpose of collecting money from him, 
as a constable, and the deceased requested him to witness 
a paper, which he acknowledged; and that he did so 
without knowing the character of the paper. though he 
suspected that it was a will; and that Thomas Bell and 
the witness were present. He further stated, that the 
deceased was drinking at the time and considerably in. 
toxicated, and in his opinion was not capable of transact- 
ing business generally. 

Farrar testified, that he was a neighbour of the de- 
ceased, and that in April 1847, the dece ased was sick and 
sent for him, and that he went and stayed with him two 
or three days; that the deceased was then perfectly so- 
ber, not having drank any spirits for several weeks : that 
he requested the witness to call on Lassiter and ask him 
to bring him his will; and that he did so and Lassiter 
immediately brought it: that it was then read by Lassi- 
ter to the deceased in the presence of the witness, and 
he said it was his will and that he was satisfied with it, 
and directed that it should be put into his desk ; that the 
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deceased was then of sound mind, and died in Jane there- 
after. 

A physician deposed, that he attended the deceased 
six or seven days before he died: that he was then ra- 
tional, and told over to him the contents of his will, which 
corresponded with it, when he heard it read after his 
death. 

Another witness stated, that he lived with the deceas- 
ed in 1844; when drinking, he frequently spoke of his will, 
and told the witness its contents and they corresponded 
with the will as read on the trial. 

Another witness deposed, that the deceased told him 
before the will was made, that he intended making one, 
and that about three weeks after it was made, the de- 
ceased told over its provisions to him, and that he was 
rational at the time of those conversations. 

The deceased was unmarried and had no children, and, 


‘after giving away parts of his property to several col- 


lateral relations, he gave the bulk of it to his brother, 
Thomas Bell, whom he made residuary legatee and ex- 
ecutor, and who is the propounder.. 

The counsel for the caveators contended, that unless 
both of the subscribing witnesses testified to the capacity _ 
of the deceased, the paper was not well proved ; and that 
the subsequent declarations and conduct of the deceased 
were not sufficient, within the provision of the statate re- 
quiring two witnesses to a will. But the Court was of a 
different opinion, and instructed the jury, that if they 
found upon the whole evidence, that the deceased was of 
sound mind and memory at the time he executed the pa- 
pér, they ought to find for the paper asa good will. The 
jury gave a verdict in favor of the will; and from the 
judgment accordingly the caveators appealed. 


Mc Rae, for the plaintiff. 
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Waddell, J H. Bryan and J. H. Haughton, for the de- 
fendants, who relied upon the following authorities, 
Blount v.,Pation, 2 Hawks, 239, Ragland v. Huntingdon, 
1 Ired. 561, and Bacon’s Abridg.5 Vol, 510. 


Rorrixn, C.J. The Court thinks that the judgment 
ought to be affirmed. The law makes two subscribing 
witnesses to a will indispensable to its formal execution. 
Bat its validity does not depend solely upon the testimony 
of those witnesses, If their memory fail, so that they 
forget their attestation, or they be so wanting in integrity 
as wilfully to deny-it, the will ought not to be lost, but 
its due execution and attestation should be found on other 
credible evidence. The leading case on this point is that 
of Lowe v. Joliffe, 1 Bl. Rep. 365; which was aremarka- 
ble one, and fully establishes this position. It has never, 
we believe, been questioned, but has been always spoken 
of with approbation. In Jackson v. Christman, 4 Wend. 
277, it was laid down as undoubted law, that if the sub- 
scribing witnesses all swear, that the will was not duly 
executed, yet it may be supported by other witnesses or 
circumstances. In this Court Lowe v. Joliffe has been 
always understood to be law. Crowell v. Kirk, 3 Dev. 
355. For, although the law requires all the witnesses to 
be called, if within the jurisdiction, it would be most un- 
reasonable to conclude the party calling them, as to tke 
execution of a will more than in respect to any other 
instrument. The obligee must call the subscribing 
witness to a bond; but as his testimony, that it 
was executed, does not conclusively prove it, so his 
denia] of his attestation or of the execution by the ob- 
ligor does not absolutely destroy it, but the parties may | 
give other evidence, that it was or was not duly exe... 
cuted. Holloway v. Lawrence, | Hawks. 49. 1 Phil. 
Ev. 475, and the cases cited. .The same reason ap- 
plies to a will with even more force. As was said in 
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Crowell vy. Kirk, the subscribing witness to a will is 
rather the witness of the law than of the party call- 
ing him, and therefore the party is not bound to take 
his testimony as true, but ought to be at liberty to cons 
tradict and discredit him. It is impossible the Legisla- 
ture should mean, that one of the most solemn acts of a 
man’s life should be defeated by the perjury of one man, or, 
indeed, any number of men; and much less by his defect 
of memory or of a discrimination to judge correctly of the 
party’s strength of understanding. For as it is in res- 
pect of the fact of execution, so it must be in respect to 
the capacity of the party deceased, whether the defect be 
alleged to arise from insanity or the less permanent 
cause of intoxication. The jury are not confined to the 
opinions given by the subscribing witnesses on that point, 
nor to the facts on which they say they formed their 
opinions, but may take their judgment from other sources 
on which they rely more. Here the subscribing wit- 
nesses concurred in the facts, which go to make up what 
is called the execution; but they differed as to. the de- 
gree of intoxication and of its effects on the party’s mind 
and‘memory. The weight due totheir respective opin- 
ions must depend on their intelligence and the opportuni- 
ties they had of knowing how far the party’s faculties 
were ordinarily overcome by intoxication, and, particu- 
larly, the actual effects at the time of executing this in- 
strument. Perhaps the jury might well have decided as 
they did, on the comparison in those respects of the two 


witnesses. But, at all events, when they thus differed, it © 


must have been proper to let the jury see by other means, 
that in fact the party had a disposing memory and knew 
what he was about, and that he was only fulfilling a pre- 
vious promise ; and that of what he did, he was so con 
scious and had such a perfect recollection, that he was 
able at different times for several years afterwards, both 
when sober and when drinking, to recite correctly the 
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provisions of the paper. It is not uncommon that sub- 
scribing witnesses should not agree entirely in opinion as 
tothe capacity of the party deceased, or as to the facts 
upon which they found their opinion; and in such cases 
it is certainly reasonable, that either side should show, 
either by collateral circumstances or by direct proof, that 
one of them is more credible than the other, or that one 
of them is mistaken in his facts and the other not. Clary 
¥. Clary, 2 Ire. 78. 


Pun Curiam. Judgment affirmed. 


ATLAS J. DARGAN ws. JAMES W. WADDILL. 


A stable in « town is not, like a slaughter pen er a hog style, necessarily or 
prima facie a nuisauce. Bat if it be so built, s0 kept, or so used, as to 
destroy the comfort of persons owning and occupying adjoining premises 
and impairing their value as places of habitation, it does thereby become a 
Buisance. 

If the adjacent proprietors be annoyed by it in any manner, which could be 
avoided, it becomes an actionable nuisance, though a stable iu itself be a 
convenient and lawfal erection. 


Appeal from the Superior Court of Law of Anson 
County, at the Fall Term, 1848, his Honor Judge Pear- 
won presiding. 

This was in case for erecting stables so near the dwell- 
ing house of the plaintiff, as, by the noise of the horses 
and the smell of the litter, &c., to render the plaintiff’s 
house uncomfortable to live in, and thereby much impair 
its value. The plaintiff proved that his wife, then Mrs. 
Bates, about the year 1839, purchased a dwelling house 
ated lot, situate on one of the main streets in Wadesboro’, 
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and being the north-west corner lot, of the square imme- 
diately west of the Court House. The square, com- 
mencing on the street in front of the Court House, rans 
120 yards on Wade street, and 149 yards South on Green 
Street, and the plaintiff’s lot had a tront of 40 yardson Wade 
Street, and extended back about 70 yards. The dwell- 
ing house, purchased by the plaintiff’s wife, fronted on 
Wade Street, and had been erected and used for a dwell- 
ing for thirty yearsor more. Mrs. Bates had the house 
moved some five or six yards back, so as to have a small 
front yard; and refitted it and made some additions. 

The defendant, in 1841, purchased the house and lot 
situate immediately opposite the Court House, and being 
the North-east corner lot of the square above described. 
It extended 40 yards on Wade Street and 70 yards on 
Green Street. The defendant refitted and made many 
additions to the house, so as to fit it for an Hotel. 

The lot, between the plaintff’s and the defendant’s lots, 
which was 40 yards on Wade Street and extended back 
70 yards, had several small buildings on it in front, which 
had been used as store-houses and shops for Mechanics, 
and in the rear there was a small stable, fit for one or 
two horses, which had been used for some fifteen years. 
without a plank floor. In 1841, the defendant purchased 
this middle lot, removed the small houses in front, with 
_a design of using the lot by erecting a stable suitable for 
his Hotel. Mrs. Bates notified the defendant of her ob- 
jections to his putting stables so near her dwelling, but 
the defendant, notwithstanding, erected a large frame st: - 
ble at the South-west corner of the lot. fifty feet long and 
wide enough fortwo rowsof stable. Thestable was with- 
in three feet of the line along side of the plaintiff’s garden, 
and near a small stable and privy of the plaintiff. The 
distance from the back piazza of the plaintiff’s dwelling 
to the nearest corner of the stable was 33 yards. The 
balance of the lot the defendant used as a stable or horse 
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lot, and also built upon it a smal! log stable fit for two 
horses between the large stable and the plaintiff’s dwell- 
ing, the nearest corner being about 12 yardy from the 
plaintiff ’s piazza, near his kitchen and smoke-house- 

The plaintiff married Mrs. Bates in 1841, and resided 
afterwards with her in the said dwelling house. The 
defendant’s stable was completed and put in use on the 
ist of March. The large stable had a plank floor, and 
could hold fifty horses. It was proved, that the noise 
from the tramping of the horses, particularly on public 
occasions, could be heard by all residing on this square, 
and the adjoining squares night and day, and rendered the 
dwelling house of the plaintiff uncomfortable and disa- 
greeable, and that Mrs. Dargan, who was a nervous lady, 
and in delicate health, was very much annoyed by it. 
Some evidence was offered tending to show, that, before 
the writ issued, a disagreeable smell, arising from the 
defendants stables, could be perceived in the house of 
the plaintiff in damp weather, when the wind was blow- 
ing from the South to the house, and that, although the 
defendant had a privy on his other lot, many persons used 
the stable for that purpose. Some evidence was offered 
tending to show, that, before the writ issued, the defen. 
dant kept a stallion in the small stable, but not until the 
last of the summer, if at all, until after the writ issued. 
The witnesses considered the value of the plaintiff ’s house, 
as a dwelling, impaired hy the erection of the stables so 
near to it. 

The Court charged, that a stable, like a kitchen or a 
privy, being a necessary appendage to an hotel, the de- 
fendant, in the reasonable exercise of his rights, was at 
liberty to erect the stables, taking the evidence, as to the 
location of the several buildings, to be true, provided he 
did so in such a manner as to cause no unnecessary 
damage to the plaintiff. A man is not required to forego 
the reasonable use of his own, although by using it, he 
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does damage to o his neighbor to some extent. It isdamage 
absque injuria, A stable differs from a slaughter-pes, 
tan-yard, or hog-pen, because the latter are unnecessary 
and unfit for towns, and should be put in remote s 

of the-way places. If the defendant, before the. 1 
lara ty naglonins tober bn tchinr deanery 
per times, had suffered the filth to accumulate and become 


pc Se ae paY be entitled to recover... So, 
eteteleed Kaden iets te aoe the laerontpertins 
near the plaintiff’s dwelling, as a stand for his 
td fh id my blr his writ aa nh 
{f would be entitled to a verdict. te $s 
for defendant. Motion for new trial forever 
‘sangre rie ove refused. Judgment, iat 
plaintiff appealed to the Supreme Court. e 


“Strange, lortheplaintif; Pi 
P. H. Winston and Iredell, for the defendant. : 








‘Burrus, C. J. Se aren gun, thinis, » fole.Snfenangh enti 
jary from the instructions,.as a whole, that the defea 
dant’s stable was not a nuisance to the plaintiff, because 
the act of the defendant in building it was but a reason- 
able use of his own in erecting an useful appendage. te 
his Hotel, and therefore the damage to the plaintiff) was 
not unnecessary. Thus regarded, the Court does net 
concar in the instruction. It is, true, that a stable in.s 
town is not, like a slaughter house or a sty. necessarily 
and prima facie a nuisance. There must be places. in 
towns for keeping the horses of the people living in them 
or. resorting thither; and if they do not annoy | 
they are both harmless and usetal erections. Bat, onthe 
cepeteyok shay. besw bak fe bent rmanser serie / 
stroy the eomfort of persons owning and « 
joining premises and impair their value as 
itation, stables do thereby become nuisances. They, a 
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/ BOE hecessarily so ; “but they may become so, and wé thittk 
that of thie defetidant was in’ fact'so. ‘Therefore thé tn- 
structions, As applied to this particular case, were calen- 
fated, We’ think, to misléad the jary. : Tu respect’ td the 
filth aid smells which might or did arise from it, the Court 
éntirély coricurs with the directions to the jury} and We 
2 weed jury must have thought, that no seridus ‘fn- 

ence was sustained by the plaintiff's family from 

i” that Cative. “Por in that mts fir Rare may be Tikeried 
toa privy, which decency and conveniente rénder indis- 
pensable. But the prop or cannot protect hit 
der that plea, if by neglecting to cleanse it, he allows ig'to 
Bede’ offensive in the adjacent hotises or grounds.” “So 
Gare thust be taken to prevent a’ stable from ihcotimo- 
ding the neighbors, from the ordure deposited in it. ‘But 
if the adjacent proprietors be annoyed by it in any other 
manner, which could be avoided, it in’ tike’ manner be- 
comes an actionable nuisance, though in ‘itself a stable 
be a convenient and lawful erection. This stable, it ap- 
pears, Was a wooden building, with a plank floor 80°¢on- 

_ stPucted, that the stamping Of the horses on it created such 
W foise day and night as could be heard, not only throtigh- 
out thé squate on which it and the plaintiff’s hose were 
Situated, but on all the adjoining’ sqaares, ahd," in ‘the 
Opinion of the Witnesses, impaired’ the’ value of the plain- 
tiff’s house'as a dwelling. ‘That, we think, amountsin law 
fo 8uch'a distarbancé dnd annoyance as to be an aétion- 
able nuisance. In Bradley v. Gill, 1 Lut. 69; it was held 
that building a smith’s forge so near another's house and 
making 8éch rioises’ with thé “hammers, that the oWtlers 
Cbiild hot sleep, Was a nuisance, for which an action would 
fié's’for though the trade of a smith bé a necessary one, 
ft mist be’éarried’ on so as ‘not to injure others in’ ‘the 

: bbotirhood. “That case is ‘cited and approved by 
hief Baron Cémyns. Com. Dig: * Actioii on’ the case’ for 
®fiuisance, A ; and, indeed, the principle is in itself so réa- 
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sonable that every one must admit it. If that be trae of 
a black smith’s shoj, because the noise of the hammers 
at unseasonable times deprived a person of his rest, it 
must be much worse from the stamping of fifty horses on 
boards jaid on sleepers, so as to. make a loud sound. Jt 
is Obvious, that the effect complained of must have arisen 
from the structure ofthe building. The defendant might 
have built his stable with an earthen. floor, and thus 
avoided this annoyance. If it be said, ‘that-probably: a 
ter evil mighpbave arisen, from the greater difficulty 
cleansing thé stable, the answer is, that the 
had-his choice; af his risk ; for,.in teuth, he..had 
‘to erect a nuisance in either way. ciastnas pees 
Sniélls or disturbing noises.” He cannot excuse ‘ofte’nui- 
Sance by urging, that, if:net committed in that form, it 
anight.-have been,..worse, in. another. ..Bat,.in reality, 
neither was unavoidable. For, if the situation was such 
that the horses ought not’to stand on the ground. the de- 
fendant might have paved the floor, or laid the boards on 
the earth, or used such as were so thick as not te.sound 
under the hoofs of the horses so loud as to disturbvorde- 
stroy the repose of the neighboring inhabitants and there- 
by lessen the valde of their property... It appeared effir- 
matively, then, that the defendant had done “unnecessary 
damage” to the plaintiff: and we think»it would -have 
been proper so to instruct the jury. »Therefore,in order 
that the inquiry may be submitted to them with proper 
explanations of the rights and duties of the parties, Mare 
must be a venire de novo, 
* Of course, it will be t ak tied , that an actiot 
Ye if stith a case for noises that are hab , 







‘ botily ogdtisional }"but” otily for “stn ich as reaffy” 
‘plaints family ‘and would saimoy sersdus ‘Pe 
who might dwell fi the house $0 as” to tm Ai 

‘and comfort materially.” : 


Per Curtam. "3 agit ote ; 
32 
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James IREVELL TO THE USE OF {JOTIN M. anand ype 
WILLIAM BARBEE. ; 


A stranger may accept the delivery of a bond, and it is good, unless the eb- 
ligee refuse to ratify the delivery, but in the absence of proof to the con. 
trary such ratification is presumed. 

In construiug a deed all useless and unmeaniog words are to be rejected, 
provided enough remains to make the deed sensible. Thus, where = bond, 
purporting to be a guardian bond, was made to “I, Governor, &e. Justices 
‘of the Court of Pleas and Quarter Sessions, &c.in the sum of &e. to be 
paid to the said Justices or the survivors of them,” the words “Justices of 
the Court,” 4c. “to be paid to the said Justices,” &e. are to be rejected as 
unmeaning and the bond is payable to I. 

Where a Court has no power to appoiut a guardian but does appoint -bim, 
and he gives bond with sureties and takes possession of the estate of the 
ward, it is not competent for any of the obligors in such bond to ebject to 
cardia pet omar os genial Court to make the sp- 


pointment. 
The cases of Fitz v. Green, 3 Dev. 281, Vanhook v. Barnet, 4 Dev. 268, and 
Richardson vy. Wall, 1 Ire. 297, cited and approved. 


Appeal from the Superior Court of Law of Orange 
County. at the Fall Term, 1848, his Honor Prin 


WELL presiding. 
This was an action of debt upon the following: teem 


Stats or Norrn Carorima, . 
Orange County. 

P Kaow ALL NEN BY THESE PRESENTS, That we, Nathaniel 
King, William Barbee and David B. Alsobrook, all of 
County, in the State aforesaid, are held and firmly 

d unto James Iredell. Esq., Governor, &c., Justices 

of the Court of Pleas and Quarter Sessions for the County 
of Or in the sum of ten thousand dollars te be paid 
to the said Justices or the survivors of them, their execu 
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tors or administrators, in trust for the benefit of the child 
hereafter named, committed to the tuition of the said 
Nathaniel King ; to which payment well and truly to be 
made, we bind ourselves, and each of us, each and every 
one of our heirs, executors or administrators, jointly and 
severally, firmly by these presents. Sealed with our 
seals and dated this 30th day of May, in the year of our 
Lord, 1828. 

Tar Cownnition of the above obligation is such, that 
whereas the above bounden Nathaniel King is constituted 
and appointed guardian to Elizabeth Fann ; now if the 
said Nathaniel King shall faithfully execute his said 
guardianship, and particularly shall well and truly secure 
and improve all the estate of the said Elizabeth Fann 
that shall come into his possession for the benefit of the 
said Elizabeth Fann, and shall render a plain and true 
account of his said guardianship, on oath, before the Juse 
tices of our said Court, in all cases as required by Act of 
Assembly, and deliver ap, pay to or possess the said Eliza- 
beth Fann of all such estate or estates, as she ought to be 
possessed of, when lawfully required by said Elizabeth 
Fann, or to such other persons as shall be lawfully em- 
powered or authorized tu receive the same, and the pro- 
fits arising therefrom, then this obligation to be void; 
otherwise to remain in full force and virtue. 

(Signed and sealed by) 
N. J. KING, 
W. BARBEE, _ 
D. B. ALSOBROOK. 


The breach assigned in the declaration was that the 
said N. King had failed to deliver and pay over to the 
said E. Fann a large amount of property which he had 
received as her property. Pleas, general issue, conditions 
performed and not broken. 

In support of the action it was proved, that the defen- 
dant had signed and sealed the bond in suit, and had 
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handed it to the Clerk of Orange County Court as his 
bond, and that it had remained among the records of that 
office until this suit was brought. It was further shewn, 
by a copy of the record from Orange County Court, that 
at May term of that Court 1824, a jury purporting to act 
upon a writ of lunacy, found Elizabeth Fann to be in a 
weak and debilitated state of mind, and that it was unsafe 
and injurious to those interested in the property, subject 
to her control, that it should remain longer in her posses- 
sion: that upon that finding one John Wilson was ap- 
pointed her guardian, and upon his death Nathaniel J. 
King was appointed her guardian at May term 1828, and 
entered into the bond now sued upon. It was further 
shewn that Elizabeth Fann was dead and that the rela- 
tor was her administrator. And the report and account 
of the commissioner to whom the matter had been re- 
ferred was offered in evidence to shew the amount of the 
plaintiff’s damages. 

On the part of the defendant, it was shewn that no 
petition or writ of lunacy could be found among the 
records of the County Court in the matter of Elizabeth 
Fann. 

And it was contended by the defendant that this action 
could not be sustained: First, because there was no de- 
livery of the bond: Secondly, because the bond was void 
for uncertainty and repugnance: and thirdly, because 
the verdict of the jury did not find Elizabeth Fann to be 
either an idiot or a lunatic, and therefore that the ap. 
pointment of the guardian by the Court was a nullity and 
this bond given by the defendant was void. And his 
Honor was requested so to charge the jury. 

But it was agreed by the counsel of the parties, that 
his Honor should reserve the questions of law and that 
the case should be submitted to the jury, and if they 
should find for the plaintiff, and his Honor, upon considera- 
tion should be for the defendant upon the questions re- 
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served, then the verdict should be set aside and a non suit 
entered. 

The jury found for the plaintiff; and on another day of 
the term his Honor delivered his opinion adverse to the 
plaintiff’s right of recovery. Whereupon the verdict was 
set aside and judgment of non-suit entered, from which 
the plaintiff appealed to the Supreme Court. 


Norwood, for the plaintiff. 
Waddell and J. H: Bryan, for the defendant. 


Pearson, J. Such a construction should be given to 
every deed, as to give it effect, and carry out the inten- 
tion of the parties, “ Ut res magis valeat quam percat,” is 
a well ruled maxim of law, formed upon good sense and 
calculated to promote the ends of justice. 

It is clear that King was called to take possession of 
a large estate belonging to Mrs. Fann, in consequence of 
his entering into the bond now sued on, and that the de- 
fendant as one of his sureties, undertook, that he would 
pay over the estate to such persons as might be lawfully 
authorised to receive it. King did accordingly take pos- 
session of the estate, and has failed to account for it to 
the representative of Mrs. Fann. It would be a matter 
of regret, if, from any defect in the bond or any legal ob- 
jection, the defendant could evade the performance of an 
undertaking, deliberately entered into by him, and throw 
the loss upon Mrs. Fann’s estate. 

The defendant has put himself upon his legal rights, 
as he was at liberty to do, and the question is, whether 
he is in law bound to make good the loss. 

The counsel for the plaintiff properly admitted, that the 
paper could not be sustained as an official bond, and de- 
clared upon it as a common law bond. 

It was proved, that the bond was signed and sealed 
and delivered (o the clerk of Orange County Court by the 
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defendant. We think this was a sufficient delivery. A 
stranger may accept the delivery of the bond and it is 
good, unless the obligee refuses to ratify the delivery. 
but in the absence of proof to the contrary such ratifica- 
tion is presumed. 

The second objection is, that the bond is void for uncer- 
tainty and repugnance. Uvtile per inutile non vitiaiur, 
is a maxim of law, by which all useless and unmeaning 
words are to be rejected, provided enough remain to make 
the deed sensible. The words, “justices of the Court” 
&c, “to be paid to the said justices or the survivors of 
them” &c. are uscless and unmeaning, and convey no de- 
finite idea, and are, therefore, to be rejected, leaving an 
obligation to pay James Iredell the sum of ten thousand 
dollars. Fiiz v. Gicen, 3 Dev. 291, Vanhook v. Barnett, 
4 Dev. 263, Richardson v. Wall, 1 Ired. 297, are cases 
in point and fully sustain this position. 

The third objection is, that, as the verdict of the jury 
did not ffnd Elizabeth Fann either a “lunatic” or an 
* idiot,” the appointment of a guardian by the Court was 
a nullity, and this bond given by the defendant, was void. 

It is true, the Court had not power to appoint King the 
guardian of Mrs. Fann and authorise him to take her es- 
tate into his possession, but the defendant will not be 
heard to make this objection; he concurred in the act; 
his bond solemnly asserts that. King was appointed 
guardian and had power to take the estate into posses- 
sion, and after King has taken the estate into possession 
and wasted it, it is not for him to say, that it was unlaw- 
ful, and, therefore, that he is not bound by his undertak- 
ing deliberately ertered into. Upon that agreed state of 
facts, “ his mouth is shut” and he shal! not be allowed to 
take advantage of his own wrong. 

The technical rules of the doctrine of estoppels are said 
to be odious, but there is no rule better calculated to do 
justice, and exclude dishonesty, than that by which, when 
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one solemnly admits a fact either by his own words or 
acts, and it is acted upon, he shall not escape from liabili- 
ty, by being heard to gain say it. It violates all idea of 
justice for the defendant to say, that it was against the 
policy of the law for him to give the bond, and thereby 
enable King to invade the rights of Mrs. Fann, and there- 
fore, that he should not be bound to answer for the acts 
of King as he had undertaken todo. Mrs. Fann might 
have complained, but he has no right to do so. The il- 
legal appointment was not the consideration, nor was the 
bond the inducement for making the appointment: it was 
a collateral security taken to insure a faithful discharge 
of duties incident to the appointment. The case of the 
United States v. Manin & others, 2 Brockinbrough 115, is 


‘ directly in point. In that case, Manin had been appoin- 


ted to an office by the Secretary of War, and had given 
bond, with the other defendants as sureties; it was ade 
mitted, that the appointment was void, and was agains: 
the law and its policy, as the appointment ought to have 
been made by the President, by and with the advice and 


“consent of the Senate; but it was held that the defen- 


dants could not avail themselves of the illegality of the 
appointment, and were liable for all moneys received and 
not accounted for. In delivering the opinion, Chief Jus- 
tice Marsuatu uses this language, “the appointment is 
illegal, but does that render the bond void? “Jt was 
given in the confidence that James Manin was legally 
appointed to office. Does the illegality of the appoint- 
ment absolve the person appointed from the legal and 
moral obligation of accounting for public money, which 
has been placed in his hands in consequence of such ap- 
pointment? If the policy of the law condemns such ap- 


‘ pointments, does it also condemn the payment of moneys 


received under them ?” 
The judgment below must be reversed, and a judg- 
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ment entered for the plaintiff upon the verdict, according 
to the agreement of the parties: 


Per Curiam. Judgment reversed and Judgment for 
the plaintiff. 


JOHN McNORTON & AL. JOHN A. ROBESON, 


A petition to set aside the probate, of a will, on the ground of the want of cita- 
tion of the next of kin, will not be granted for that cause alone, but merits 
ust be shewn, and it must appear that the former proceedings resulted 
wrongfully, and that the interests of the petitioners, if under disability 
themselves, were not duly defended by those who undertook to defend 


them. 

A petition to set aside the probate ofa will, on the ground of newly dis- 
covered testimony, on points to which evidence was giveu at the probate of 
the will, will not be granted, unless such testimony not only repels the ad- 
versary’s charge, but also destroys his proofs, by shewing that the former 


verdict was obtained by surprize and perjury. 
The case of Peagram v. King, 2 Hawks. 295, cited and approved. 


Appeal from the Superior Court of Law of Bladen 
County, at the Fall Term, 1845, his Honor Judge Carpe 
WELL presiding. 

This is an application to set aside the probate of an 
unattested script, as a will of John Kea deceased, dispo- 
sing of his personalestate. It is made by three of his 
neices, who are the children of a sister of the party de- 
ceased, who dicd before him. Their names, were Lydia, 
Elizabeth, and Sarah King. and they and their husbands 
bring this suit. The allegation states, that the paper 
was propounded in 1833, and that it was contested by 
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some of the rest of kin of the deceased and an issue was 
made up of devisavit vel non, which was tried in the Coun- 
ty Court, and an appeal in the Superior Court, and that 
thereon sentence was pronounced for the paper in 1833, 
and the executors named in it obtained letters testamen- 
tary thereon. The allegation farther states, that at that 
time, the parties, Lydia, Elizabeth and Sarah were re. 
spectively under the age of 21, and “were never legally 
cited to witness the probate of the said paper writing, 
nor were they in any proper manner made parties to the 
said contest, and that since the said paper was established 
they have intermarried with the other petitioners, the said 
Sarah being, at the time of her marriage, under the age 
of 21; and they submit, therefore, that they are in no 
way bound by the said proceedings.” The allegation 
further states: that these parties have been informed and 
believe, that the script was neither in law nor in fact the 
will of the deceased, but was a forgery: that within six 
months before instituting this suit they had learned, and 
believe they would be able to prove, that shortly after the 
death of John Kea, John A. Robeson, (in whose hand 
writinz the will is, and who is one of the executors and 
the father of a lad to whom one half of the estate is given 
by the paper) and William Jones (who is the father of 
another lad, to whom the other half of the estate is given) 
held a secret meeting in a room of the said Jones, in 
which one Hamilton Davis and one Benjamin Davis were 
accustomed to sleep, and that they were ordered by Robe- 
son and Jones to leave the room, which they accordingly 
_ did, but net until they were enabled to discover, that the 
said Robeson was engaged in framing some instrument 
of writing, though they could not tell what, but discovered 
that the said parties, Robeson and Jones, were anxious to 
conceal it: that these parties expect to prove by a num- 
ber of witnesses, whose knowledge of the matter has re- | 
cently come to their ears, that the signature to the paper 
33 
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is not in the hand writing of John Kea. The allegation 
also states other matters which the parties say they were 
at the bringing of this suit able to prove, which it is not 
material to mention, as no evidence is given respecting 
them. There is no affidavit in support of the allegation, 
except that of McNorton, the husband of the party Lydia, 
who swears that he believes the several matters set forth 
in the allegation to be true. 

John A. Robeson, the surviving executor, put in a coun- 
ter allegation, in which he states, that the will was exe- 
cuted by John Kea, and that upon the trial of the issue, 
the fact was fully proved by himself and others, and that 
many witnesses were examined to the hand writing of 
the said Kea; and that all the next of kin of John Kea 
were parties to the issue, including the three neices, 
Lydia, Elizabeth, and Sarah King, who appeared and 
were made parties in the County Court by their father 
and guardian, Solomon King; and that the cause was 
prosecuted both in the County and Superior Courts, with 
earnestness and vigor on both sides, and without collusion 
in any respect between the parties or either of them on 
the opposite sides. In support of the allegation on that 
point, Robeson exhibits a transcript of the appointment 
of Solomon King to be the regular guardian of his two 
younger daughters, Elizabeth and Sarah, by the County 
Court in February 1832; and also the transcript of the 
record of the Court, in which it appears, that the will was 
propounded by the legatees named in it and was “con- 
tested by Lydia King, Elizabeth King, and Sarah King, 
by their guardian Solomon King, and by Kinchen Kea,” 
and by others ; and that Solomon King prayed the appeal 
and entered into the bond for its prosecution. 

Upon the hearing in the Superior Court, the Court re- 
fused to call in the probate and dismissed the allegation, 


and the cause was brought here by appeal. 
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Strange, for the plaintiff. 
W. H. Haywood, for the defendant. 


Rurrix, C. J. The cause wholly fails, so far as it is 
sought to have a retrial of the issue on newly discovered 
evidence. The testimony of the Messrs. Davis is en- 
tirely inconclusive; and, besides, it is fully explained and 
repelled by other persons, who were in the room with 
Robeson dnd Jones atthe time to which they refer. 
Some witnesses have been examined as to the hand- 
writing of the signature to the will, who give the opinion, 
that it was not that of Kea, the party deceased, and some 
express doubts of it. But evidence of that kind will not 
suffice ; for, it is only further evidence to the same point, 
which was in contest on the trial, and of the same charac. 
ter with that then given. The rule is correctly and for- 
cibly laid down for such cases in Peagram vy. King, 2 
Hawks. 295, that it is not sufficient, that the newly dis- 
covered evidence goes to repel the adversary’s charge, 
but it must destroy his proofs; and that is explained in 
the same case when it subsequently came up, 2 Hawks. 
605, to mean, that it must show the former verdict was 
obtained by surprize and perjury. Indeed, the argument 
here put the appellant’s case entirely upon the ground, 
that these persons were infants at the trial and were not 
parties to that proceeding. But it is a mistake to say, 
they were not parties. The record shows they were; 
and they appeared by their father; and it is certain that 
he prosecuted the case on their behalf bona fide, and the 
present allegation contains no suggestion to the contrary. 
The argument proceeds on the technical ground, that 
there is no citation on file for them, nor order of record 
appointing a guardian ad litem, and therefore that they 
were not “in any proper manner” made parties. How- 
ever that might be a ground for a writ of error in a pro- 
ceeding according to the course of the common law, it 
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cannot be listened to as the foundation of an application 
of the kind now before us. That must rest upon merits ; 
and it cannot be granted, unless it be shown, that the 
former proceeding resulted wrong and that the interest 
of these persons was not duly defended by those who un- 
dertook it’ If this were the sole ground for impeaching 
the former trial, to which these persons were, at all 
events, nominal parties, and of which they do not pre- 
tend they had not personal knowledge at the time, it may 
be well asked, why they delayed this application for 
more than seven years—for a longer period, it isto be 
observed, than would bar a writ of error. But, in truth, 
if this were a writ of error, this would not be a reason 
for reversing a judgment. In probate causes there is, 
properly, no plaintiff nor defendant, but all persons are 
actors: and it has never been the course in this State to 
have a previous order appointing a prochein ami to pros- 
ecute a suit of any kind for an infant. The Court has a 
control over persons, who undertake to sue for an infant ; 
and if he be an improper person, or brings an improper 
suit, the Court will remove him and appoint another to 
carry on the suit, and make the first pay the costs im- 
properly incurred. But it is not error, even if the ap. 
pearance of an infant defendant be entered by guardian, 
before obtaining a rule of the Court for it, but only a mis- 
demeanor in the attorney. 1 Cromp. 158, 2 Sellons Pr. 
135,141. The appearance must, indeed, be entered, as 
being by guardian, or prochein ami, and not by attorney ; 
but, though it be regular to have a rule for the purpose, 
the rule does not form a part of the record, technically 
speaking, as it is ultimately enrolled. “When the infant 
appears to act in the cause by proehein ami or guardian, 
it is sufficient ; for it must be supposed that he was duly 
appointed and approved by the Court, or he would have 
been, otherwise, removed. 
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Viewing the case in any light, therefore, we can see 
no reason to disturb the probate, and the sentence of the 
Superior Court must be affirmed. 


Per Curtam. Judgment affirmed. 


THE STATE TO THE USE OF ALFRED M. TREDWELL vs. 
HENRY A. ELLISON & AL. 


Where a defendant has been arrested upon mesne process and gives bail, 
and, after judgment, the bail surrenders him to the sheriff, out of term time, 
no execution having been issued on the judgment nor any committur pray- 
ed by the p'aintiff, if the sheriff releases him upon a bond to appear at 
Court aud take the benefit of the insolvent law, the sheriff is liable for an 
escape. 

The Act, Rev. Stat. Ch. 58, in this respeet, only applies to cases where the 
debtor, upon surrender of his bail, is ordered into custody by the Court. 

After such surrender, if the creditor, upon reasonable notice, will not charge 
the party in execution, either a habeas corpus or a supersedeas would be 
issued by the Court 

The case of Smallmood v. Wood, 2 Dev. & Bat. 356, cited and approved. 


Appeal from the Superior Court of Law of Beaufort 
County, at the Fall Term, 1848, his Honor Judge Serriz 
presiding. 

This is an action of deht on the bond of the defendant 
as sheriff of Beaufort, and the breach assigned is the vol- - 
untary escape of one Davis, a debtor to the relator. The 
case is this. After judgment in an action by the relator 
against Davis, his bail surrendered him to the defendant 
in vacation ; and he took from Davis a bond in the pen- 
alty of $429 53 payable to the relator, reciting that the 
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relator had recovered judgment against Davis in the Coun- 
ty Court for 8281 76, and the latter had been surren- 
dered by the bail, and with the usual condition for the ap- 
pearance of the debtor at the next Counfy Court to take 
the oath of insolvency ; and the sheriff then set Davis at 
liberty. At the next Court, Davis appeared and was ad- 
mitted by the Court to take the oath, though it was op- 
posed by the relator. Evidence was given that when 
Davis was surrendered, he had property to the value of 
$30. The relator moved the Court to instruct the jury 
that he was entitled to recover such damages, as, in the 
opinion of the jury, he had sustained from Davis being 
let atlarge. But the Court directed the jury to find for 
the defendant, and they did so; and the relator appealed 
from the judgment. 


Shaw, with whom was J. H. Bryan, for the plaintiff, 
submitted the following argument: 

The right of the debtor in this case to tender to the de- 
fendant his bond with sureties, and of the defendant to 
take it and set him at liberty without putting him in pri- 
son, is claimed by reason of the words, “or be in custody 
by surrender of bail after judgment,” wh'ch words are 
found, for the first time, in the 7th Sec. of the Rev. St. Ch. 
58, and were not in the Act of 1822; and the defendant’s 
right to do so is denied by the plaintiff ; because, although 
these words are in the Rev. Stat., there are other words 
also therein set or placed both before and after them, and 
placed not merely in accidental juxta-position ; so that 
these words are not to be read by themselves, as if they 
stood alone, but with these others that stand in connexion 
with them, and thus it will appear what is that state or 
condition of the debtor meant by the Legislature—or what 
is the kind of custody in which he must be, and from which 
by their provisions he is to be not only liberated, but so 
discharged therefrom that he cannot thereafter be arrested 
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or imprisoned for that or any other debt existing at the 
time of his discharge. 

The defendant contends, that that custody simply which 
ensues upon the bail’s surrender, if it be after judgment, 
entitles the defendant, the debtor, to give the bond; and 
the plaintiff says that the custody must be, one in execu- 
tion of the creditor’s judgment. By the 39th Section of 
the State Constitution, it is provided, “that the person of 
a debtor, where there is not a strong presumption of fraud, 
shall not be continued in prison, after delivering up, bona 
fide, all his estate, real and personal, for the use of his 
creditors, in such manner as shall be thereafter regulated 
by law.” 

The words used by the Legislature in making provis- 
ion for the discharge of insolvent debtors from prison or 
custody, that have the most general and extensive sense, 

‘ are those contained in the Ist and 4th Sections of the Rev. 
Stat. Ch. 58: they are “any person or persons taken or 
charged on mesne process or execution for any debt,” &c. 
The next provision is in the 7th Sec. of the same Statute, 
which contains the words, “when any debtor shall be 
taken upon any capias ad satisfaciendum, or, be in custo- 
dy by surrender of bail after judgment, for any debt,” and 

’ these words “or be in custody by surrender of bail after 

judgment,” have been added since the passage of the Aet 
of 1822 ; but, except by the addition of them, thereis no 
further or other change made in the words used in that 
act; none that signify or denote the wish or intent’on 
of the Legislature to provide for a new case, viz., a ease 
where a debtor was not committed in execution at the 
suit of a creditor, but exactly the contrary to that does 
appear, and that they provide for an execution, custady, 
and not for one under mesne process, This Court has 
put a construction upon the words in the Act of 
1822, in the case of Smallwood v. Wood 2 Dev. & Bat. 
R- 356, decided at June Term 1837, which is claimed te 
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be favorable to the right of the defendant to take this 
bond ; because, it is said by him, that. that case is evi- 
dence of what the defendant might have done under it; 
and now, after the addition of these words, he can do 
more than he could then have done; that, if he cannot, 
then added words are made to signify nothing. But 
the plaintiff says that the true interpretation of these 
words in the Rev. Stat. is found in that case, although it 
confirms a declaration of the state of the law when that 
case was decided, and when these or similar words were 
not in the Act of 1822; because, this Court in that case, 
expressly says, that upon the mere words then contain- 
ed in that Act, the debtor was not entitled to give sucha 
bond and be discharged out of custody; but that there 
was the same reason for the discharge. debtor who 
had been committed at the suit of a creditoMby order of 
Court in execution, after he had been surrendered by bail, 
as there is, where he had been taken upon 4 capias ad 
satisfaciendum at the creditor’s suit. The Court held the 
law to be the same, by implying these or similar words, 
as if they had been expressed in the Act of 1822, and now, 
when they are expressed, is not this decisive evidence of 
what the law is, under this Revised Statute ?— 
Does it afford evidence, when the required words are 
added, that thereby the sense is changed? Does it, as 
the defendant must contend, add one to it, so as to make 
a class of cases, three in number? viz: one case in ex- 
press terms, when the debtor is taken by a ca. sa, 
another by implication or constructively, when he is 
committed in execution, and yet another, where the debt- 
or, then in custody, was never so, by ca. sa. nor bya 
committitur. The defendant says that the very words 
added do, of themselves, shew an intention on the part 
of the Legislature to provide for a new case; or else, 
why were they added? The plaintiff answers, that they 
were added to provide in express words for the case of 
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a debtor, for whom before those was no express provision 
—i. e. for one in custody committed by order of 

on prayer of the plaintiff, and in, under his @: 

They certainly were not added to give this remedy of 
discharge as an insolvent to a debtor who voluntarily 
sarrendered himself in discharge of his bail, or who on 
being arrested by the original or mesne process, for want 
of bail, was taken and remained in custody uatil after 
jadgment. These words, by themselves, do not describe 
these cases or situations of the debtor, but they exclude 
them from this provision (upon the maxim “ Expressis 
unius, est exclusio alterius,”) if it did embrace the pres- 
ent case, which it does not. 

Moreover, the restrictive provisions contained in the 
Act of 1822 are in this Rev. Stat. still retained, unchang- 
ed and without any modification, but, upon the defend- 
ants supposition, that the Legislature in 1836, intended 
to provide for a new and different case, why are ngt al- 
terations made in the Rev. Stat., so as to adapt them to 
and toinclude it? Did they omit to do so, seh gt in- 
advertency ! 

The instances of restriction are as follows viz: in this 
same 7th section, the debtor is to give a bond, payable “to” 
the party at whose instance the arrest was made,’ he is 
by sec. 13th, to give a notice, and it is to be “to the creditor’ 
at whose suit he may have been arrested,” he is te have 
it served upon a prescribed individual—sec. 13—n 
“upon the party at whose instance any debtor may be 
arrested, or be in prison.” The mode of service too is dix 
rected by the same section, “upon such creditor as Was 
arrested him.” In the 6th section, the language is, that 
neither arrest nor imprisonment shall be, of any person 
for any debt existing at the time of his discharge from: 
prison, “where due notice has been given to the creditor 
at whose instance he was imprisoned.” In the same seé 
tion, provision is made for the adjustment of creditors’ 
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claims, and the words are”—the claims of all creditors 
“as well those at whose suit he was committed,” as of 
all others. 
_ Do not these provisions show that the custody by them 
rovided for, is one, caused or occasioned by and at the 
sa ofan arresting or imprisoning creditor. There 
seems to be no ground from which to infer either inadver- 
tency, oversight or inattention ; the instances here stated 
are too numerous to have been overlooked. But this is 
notall; when, in this same Rev. Stat., provision is made 
- for the case ofa debtor in custody, by giving him the ben- 
efit of the prison rules, which is done in sec. 19th—the 
words used are “ Any debtor, who may be in prison, on 
eqpopnt of debt, whether under mesne process, or other- 
wise.” 

So also in the 6th section, when necessary food is pro- 
vided for the debtor in custody, they say that “ when- 
ever any debtor shall be actually confined by reason of 
mesne process for debt, capias ad satisfaciendum or sur- 


render by bail after judgment.” But when in sec. 7th - 


they provide for his discharge on account of insolvency, 
they say “when any debt or shall be taken upon any capics 
ad satisfaciendum, or be in custody by surrender of bail 
after judgment for any debt.” If the question, whether 
so general and extensive a provision be made in the last 
section as in the two sections above mentioned for a cone 
fined debtor, were to be determined simply by the words 
in them, without taking into view other important con- 
siderations and reasons of weight and influence, some of 
which will be presented, could it be maintained that the 
remedy embraces every case of custody in the 7th that is 
described in the 19th and 6th sections? Is not a debtor 
arrested and confined under mesne process out of the 
words of description used in the 7th section, but express- 
ly within those used in the 19th and 6th sections: but if 
they intended to include the case of a debtor arrested by 
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mesne process for debt, why were those words of de 
tion, used in the other sections, omitted in the 7th Section. 

But if all this were considered to be but a kind of 
negative evidence, against the Legislature’s intention to 
provide this remedy for one simply “in custody by surren- 
der of bail after judgment for debt,” there is still in this’ 
7th Section what becomes fall proof, that the custody, for 
which this discharge is given by them, must be one occa- 
sioned by a creditor’s execution or what is equivalent there- 
to; because, this 7th Section, just as the Act of 1822 did, 
requires the bond to be given shall be conditioned for the 
debtor’s appearance to answer, &c. at the next Court, “to 
which the execution shall be returnable.” So also the 9th 
Section requires that the surrender is to be to the Court 
“to which the ca. sa.is returnable.” 

It is, therefore, quite apparent from the language of the 
Rev. Stat. taken together, that the debtor must be taken 
upon a capias ad satisfaciendum or be in custody by sur- 
render of bail after judgment, at the instance of some 
creditor who arresrep him, by an execution or a capias ad 
satisfaciendum. 

No matter by what kind of process a debtor is in actual 
custody, he does, in fact, in all cases, stand in need of a 
provision for his health, and necessary food—and this 
law does by the suitable comprehensive terms in it provide 
for him: but when a provision is to be made whereby one 
of the remedies theretofore by the law given and yet in 
use, for the collection of a creditor’s debt, is to be taken 
away from him; and when previously made and existing 
rules of proceeding, applicable both to the rights of credi-: 
tors and the duties and obligations of the officers of the 
law, are to be altered: more than three or four words by 
themselves, standing in the midst of others of a known and 
qualifying signification, are required to ajmake change and 
give a new remedy to an arrested or confined debtor, 
without doing an injury to others having equal merits’: 
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and to say that the Legislature have made such a change. 
by such words, especially when there are others both be- 
fore and after them which clearly shew that the custody 
te which they allude is an execution custody, and not a 
custody under the mesne process, is not treating them with 
due respect. It is a great mistake to suppose that the. 
kind of custody of a debtor which ensues upon a surren- 
der by his bail, either before or after judgment, whether 
interlocutory or final, has escaped the attention of the. 
law or our Legislature, any more than has that custody. 
which is the result of the creditor’s execution. The com- 
mon law or the practice of our Courts under it, and also 
the Legislature, have both made such provisions for these: 
respective cases as were deemed to be fit and proper. 
Relief for a debtor surrendered by his bail, at any time. 
before final judgment, is by the Rev. Stat. Ch. 10, See. 5, 
given, by allowing such debtor to give other bail; and if 
he be surrendered by his bail after final judgment, he can- 
not prevent his being taken and kept in this custody—he 
is not in such case allowed to give other bail, and thereby: 
be liberated from prison: but as the right of his creditor 
is concerned, who has lost, by the bail’s surrender, the se- 
curity of the bail, and as the creditor has a judgment up- 
on which he may, at his pleasure, have an order to sube 
ject the body of the debtor for its satisfaction, the debtor, 
so. in custody, can, by a notice and rule served upon the 
plaintiff in the judgment, compel them either to charge 
him in execution, or procure himself to be by order of 
Court set at liberty. Ifthe creditor do not, as he may, 
charge him in execution in a reasonable time after notice 
and rule served, then the debtor is ordered to be liberated 
therefrom: and this custody, one which can only be tem- 
porary, when it ceases, can never thereafter occur again. 
The bail, by the surrender is discharged, and he can never 
thereafter be, by the bail’s surrender and the law, put 
into this kind of custody. The same remedy applies for 
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a debter, never surrendered, but who is in this kind of 
custody ; and such was the proper remedy meiereed 
surrendered in this case. 

‘Moreover, such debtor, so surrendered by his bail, or 
one, that was never so surrendered, but was in custody 
from the arrest upon the original process up to the final 
judgment against him, need not suffer imprisonment, but 
both are entitled to the benefit of the prison rules, by the 
19th Sec. of this Rev. Stat. and by Ch. 90, Secs. 11 and 
12, of the Rev. Stat. 

To discharge or liberate a debtor out of custody wee 
fore or after judgment, certain rules must be observed: 
he must pat in bail, or obtain a rule of Court for that pur- 
pose. Rev. St, Ch. 31, Sec. 54. To discharge a debtor 
out of custody, and to discharge him therefrom as an in- 
solvent, are subjects in their own nature distinct, and 
they have higherto been kept distinct by our Legislative 
enactments respecting them ; but, if the claim of the de- 
fendant, in this case, shall succeed, then the lines of dis- 
tinction have not merely approached near to, but have 
run into, each other. The Act of 1822 and this Revised 
Statute were passed not to liberate an arrested debtor 
from arrest, nor a confined one merely from custody; it is 
far more potent and energetic than that in its effects. It 
is to be remembered that before that Act and this Revised 
Statute were passed, it ploased the Legislature to require 
that every debtor when taken or charged apon mesne 
process or execution for debt, who proposed to obtain his. 
discharge as an insolvent, or to deliver up his estate for 
the benefit of his then creditors, should be placed in prison 
and be and remain there or within the rules thereof, for 
twenty days. But, since these enactments, no actual im- 
prisonment either in prison or within the rules thereof, is 
required to enable the debtor, if taken or charged in exee 
cution, to be discharged as an insolvent or by reason of 
such surrender of his property. If taken or arrested by 
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a ‘ca. sa.. he is ‘entitled, upon giving the prescribed bond, 
to be released from ctistody, a custody different from that 
under mesne process, an execution or final process custo- 
dy ; so, if committed in execution, by giving sach bond, 
he is to be released from confinement, in each case, 
until certain ulterior proceedings be had, but not’from 
execution. But he is not yet dischargéd as an insolvent 
debtor, being yet in execution; though out of prison, ‘he 
is yet in danger of it, andif surrendered by the securi- 
ties to the bond, he must be imprisoned, just as he would 
have been, had he, upon the arrest or the previous con- 
finement under execution, been unable or failed to give 
such bond ; but if not so surrendered, or whether he be 
or not, he has still to make and prove one of two allega- 
tions, viz: either that he is then insolvent, or that all 
the estate which he then has, is combined in a schedule 
by him filed and offered to his creditors; upon which 
allegations being mede, his arresting creditor and 
any other of his creditors to whom he has given notice, 
may take issue, and it is only after proof by him made, or 
no proof to the contrary, that his allegations are true, that 
he is entitled to have the entry made, which, when made, 
operates to discharge him out of execution and gives 
him the privilege of an insolvent. Before these enact- 
ments he had to make the same allegations and prove 
their truth, in case they were controverted, just as since 
he has stili to do; but since he is, when arrested and in 
execution, kept out of prison or liberated therefrom for a 
time, so that he may be ina condition of perfect equality 
with his creditors and be able to make all necessary pre- 
paration before and at the trial, in case his allegations, 
that entitle him, if true, to his discharge from execution, 
be ccntroverted. The arresting or imprisoning creditor 
has given to him, by these enactments, in the mean time, 
the bond and security by them prescribed, to compel the 
debtor, in execution at his suit, to appear and make and 
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prove his allegations: but only in case the debtor do fail 
to appear, at the time and place, when and where he mast 
make and prove such allegations, do the Statutes 
that creditor and him only, to proceed to take a judgment 
upon the bond and subject the debtor and his sureties to 
his debt and costs. But, in case he do appear, and it be 
shewn that he is not then insolvent, but is able to pay, or, 
that the schedule is untrue, then, he is subjected to. ime 
prisonment until, &c. and this imprisonment is in execuy 
cution, at the suit of the arresting creditor. 5 IJred. R, 
657, Williams vs Floyd, 6 Ired. Rep. 119.. Wright x, 
Roberts. WP 
This scheme or. plan devised by the wisdom of our 
Legislature says to the creditor, you have a recovery 
against your debtor and have taken or charged him in 
execution, in order to obtain satisfaction of it, he is in prise 
on, or in execution, and so liable to be imprisoned to that 
very end; you allege he has property to pay it, and he 
says to the contrary, or, he offers to surrender all that he 
has as he says, and you deny this to be true ; you may have 
an issue to try it;-to enable him to do so, he shall be set 
at liberty until, §c. and if it appears that he is now una- 
ble to pay, or that he has now surrendered all the estate 
that he now has, he ought not to be and shall no longer 
be continued in prison, or in such custody under your ex- 
ecution as renders him liable to confinement, but if the 
contrary appear, then he shall go into prison ard shall 
there continue until, &c. But it does not say to the debt- 
or, you have been condemned in debt and damages, but 
have never been arrested by execution or committed to 
prison for the same, by any of your creditors; yet, you 
have been, by your bails surrendering you after judgment 
put in custody, and you may give a bond to the plaintiff 
in the suit, just as if he had arrested you or caused you 
to be committed in execution, the bond to be in twie> the 
amount of the debt, that would be contained in the execu- 
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tion, if one had issued to the sheriff; conditioned for your 
appearance at the Court to which an execution on the 
judgment, had it issued, would have been returnable ; you 
may also give notice to your creditor or your creditors at 
whose instance you might have been arrested, but as you 
have not been by such arrested, you may give notice to 
the plaintiff in the judgment. If you had never given bail 
after judgment, even though you had been in this custo- 
dy after judgment, (because, it applies, in general, only 
to discharge a debtor against the effect of his creditor's 
execution) you would, in such cases, have had to pro- 
cure your liberation from custody, just as they have to 
do: but as by the act of 1822 and this Rev. Stat., in the 
ease of a debtor that has been by his creditor put in ex- 
ecution, it is so provided, that if he will give a bond, in 
the form prescribed, the 20 days imprisonment theretofore 
required is now done away, and he is not merely placed 
in a situation to prepare for the trial of his allegations, 
and he can thus procure his discharge from the execution; 
so may you do likewise, because the Jaw or its policy 
has now taken away all imprisonment for debt, in cases of 
execution sued against a debtor. and yet you are in prison, 
or its rules, and as you cannot get out, situated as you 
are, by giving other bail, and without a rule of Court, so, 
whenever, after judgment, you or your bail choose to sur= 
render, and y ou wish it, your case shall be treated, as if 
you had been put in execution, by some ereditor of yours, 
and that too, whether any of your creditors now wish 
to do so or not. 

It is not denied that the Legislature may, if they think 
fit, make a provision for liberation of one in this kind of 
custody, that they may direct that one surrendered by 
bail even after judgment, may be re-admitted to bail, or 
that after judgment, they may direct that upon notice by 
the bail to the Plaintiff of his intention to surrender, the 
bail shall be thereby discharged, or that when so surren- 
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dered upon his giving bail to appear, so that the creditor. 
may, after notice, charge or forbear to charge him in cus: 
tody for his debt, and, if he forbear, that the debtor be: libe 
erated from the mesne process custody, but it is respect’ 
fally denied that the Legislature have, as yet, made any 
such provisions. Since this Rev. Stat. and by an Act're-), 
cently passed 1344-5, ch. 31, a creditor is not permitted’ 
to issue ada. sa. upon his judgment, when he thinks fit; 
he must first make oath that he believe one of three 
things to be true: but it is respectfully contended that 
neither the debtor nor his bail, by a surrender of the , 
debtor, after jadgment, can prevent the creditor from 
permitting his judgment to lie and be outstanding and 
unsatisfied, without any of the executions by the law 
provided for him, to enforce its payment, whenever he can 
and shall make the required affidavit, being taken away . 
from him, until, he or some one creditor of his debtor, do. 
first, by an execution put their common debtor in execu-° 
tion ; that until this first step be taken by a creditor,.the’ 
debtor cannot begin and move against his creditor for his’ 
discharge as an insolvent. 

But, says the defendant, did not the plaintiff i in this 
case, after a judgment against his debtor, Davis, ‘issue_ 
and have executed upon the bail of Davis a writ of scire® 
facias (Stat. ch. 31, of 1844~'5,) and did he not thereby! 
not orly manifest his intention to put his debtor in exe-' 
cution on his judgment, but was not Davis without prayer’ 
and order to that effect, put in execution of his judgment’ 
ment? To this the Plaintiff answers, that before this” 
Aet was passed, upon a sci. fa. against bail, until, © 
after judgment had upon it, neither the defendant nor his ! 
bail could be taken in execution. Rev. Stat. ch. 10; 8, 31” 

And this act of 1844~’5, prevents the plaintiff trom hav> 
ing the ea. sa. issued, except upon affidavit. Also'before® 
this Act, and of course since, the bail could not by hitn-' 
self place the debtor, his principal, in execution at the” 
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instance of the plaintiff in the judgment: but could only 
surrender the principal in his own exoneration, to be com- 
mitted, it is true, but only until it should be in the pow- 
er of the plaintiff (after notice to bim of the surrender) 
to pray and have an order for the debtor’s ‘mprisonment in 
execution ; and without such order made, upon the prayer 
of the plaintiff the defendant could not be imprisoned at 
his‘suit. 1 Bac. Abr. 345. Hob. Rep. 367. 3 Ired. Eq. 
285. 
Rodman and Stanly, for the defendants. 


Rurrix, C. J. The Court is of opinion, that the instrue- 
tion waserroneous. The Act of 1822, according to the 
letter, provided only for the discharge of debtors taken 
upon a capias ad satisfaciendum; and it was contended 
in Smallwood v. Wood, 2 Dev. & Bat. 356, that it was 
confined to that single case of an arrest upon a writ of 
execution. But the Court held, that its true interpreta- 
tion extended it tothat case: which was, that the debtor 
was surrendered in Court by his bail after judgment, and 
the creditor prayed him in custody as in execution. It 
was so held, because that was substantially a ea. sa. re- 
quiring the sheriff to keep the debtor in close custody, 
and rendering him liable in debt for an escape. It hap- 
pened, that while that case was sub judice, the Legislature 
was passing in 1836 on the Revised Statutes, and there 
were added, after “capias ad satisfaciendum” these other 
words, “or be in custody by surrender of bail after judg. 
ment.” Upon those words, we presume, the sheriff acted, 
and his Honor founded his opinion, in this case. But we 
think, that is putting on them an erroncous construction, 
We have reason to know, that the amendment was made 
for the purpose of covering the point, which had then 
arisen in Smallwood v, Wood, and for that purpose merely, 
The object was to make the Act express to that point; 
which the Court, however, held, a few months afterwards, 
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to be within it, according to a sound construction, with: 
out'those words. Although the words of the amendment 
aré general, yet it is to be considered from the subject. 
matter and context, what sort of custody and surrender 
by bail is meant in the Act. It seems to the Court clear- 
ly, that it is a custody at the instance of the creditor ;, 
which can only be when it is ordered by the Court upon, 
his motion, as in execution. The provisions of the Act 
of 1822 in other respects remain unaltered, and they 
plainly point to such a custody as that mentioned, The 
bond is to be for the debtor’s appearance at the Court, “to 
which the execution shall be returnable,” and “in twice 
the amount of the debt.” If the surrender be in Court 
atid the debtor be committed in execution, the sheriff has 
the means of knowing his duty in those respects, just as 
ifhe had a writ of execution. But when the surrender 
is to the sheriff in vacation, how can he know at what 
Court the appearance is to be, or in what sum the bond is 
to be taken. He has nothing in his hands to inform him 
on those points ; and it may be, that the Court, in which 
the jadgment was rendered, is in a distant part of the 
State. That is a materia! consideration ; for, if the she- 
riff can discharge the debtor out of custody in any par- 
ticular case, he is bound to do it. We think it clear, that 
the law could not mean, that the sheriff should be obliged 
to let the debtor at large at his risk, without furnishing 
him in the event of such case with the certain means of 
‘knowing for what sum and with what provisions he must 
take the bond. But the Act provides for no such thingsin 
the case of a surrender out of Court. On the contrary, it 
constantly speaks of the debtor within its purview being 
one in custody “at the instance” of the creditor. That 
is so, when it directs to whom the bond shall be payable, 
and the notice given, and in other parts. Besides, there 
was no necessity for any further provision as to persons 
in custody for want of bail, than that in the Court law 
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of’77, whieh sseaane their discharge at rule of Court:’ 
a provision ‘made, no. doubt, in reference te the practice 
in similar cases in England, where upon a cule a. super. 
sedeas is awarded for such a prisoner, if the creditor un- 
reasonably delay to declare, or to proceed to trial, or to 
charge in execution after judgment. 1 Tidd’s Pr..Ch.15. 
Upon a surrender by the bail in term, the Court would 
discharge the debtor, if the creditor upon notice declined 
praying him in custody, as in execution. If the surrender 
be to the sheriff in vacation, the party would in like man- 
ner be discharged on. habeas corpus, if upon reasonable 
Notice the creditor would not deliver a ca, sa. or a .com- 
mittitur under the 22nd section.of the Act of 1777, Ch. 
115; or, doubtless, the Courts may make rules for a su- 
persedeas upon such a surrender to the sheriff, if the 
creditor, after reasonable notice, will not charge the 
debtor in execution. But to charge him in execution 
must be the act of the creditor. The debtor cannot place 
himself in execution, nor can his bail, so as to deprive 
the creditor of his execution against the property of the 
debtor, which the creditor might prefer, at least for. the 
time. It cannot be supposed, that the law meant that 
the sheriff should, without any process to guide him,, or 
any authoritative means of ascertaining the creditor's 
demand or wishes, be obliged, or be at liberty of his own 
head, to let the debtor at large. There is another very 
material consideration to be taken into account on this 
subject. After a discharge from custody under a rule of 
Court, the creditor is not concluded from proceeding a- 
gainst the body ; but he may have any execution against 
the property or person, which he may deem at the time 
most likely to be effectual. But by this other mode it 
may be so contrived, that the debtor may presently and 
conclusively discharge himself, and that, in view of soon 
having the means, with which he might be compelled to 
pay the debt, if the creditor could by a ca. sa, get at him, 
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If the debtor be actually imprisoned for want of bail, even 
before judgment, he may take the oath of insolvency af- 
ter twenty days, by the Act of 1773; and so he may, if 
he be thus imprisoned after judgment, whether for the 
want of bail originally or upon asurrender. Both of the 
cases stand precisely on the same footing, The Legisla- 
ture never meant to compel a creditor to take the debtor 
in execution, and thereby cut himself off from other pro- 
cess, nor enable the debtor, without going to prison, by 
any concert with his bail or the sheriff, to conclude the 
creditor as if he had taken the other party in execution. 
What the law means, in the first place, is, that the credi- 
tor shall not keep his debtor in prison indefinitely with- 
out charging him in execution; and, in the next, that, 
when the debtor is charged in execution, he may keep 
out of prison by giving a bond with good sureties to pay 
the debt, or to give upall he has towards its satisfaction 
and to take an oath that he has nothing, or no. more. 
For aught that we can see in this case, the debtor might 
have transferred to the relator the little property he had, 
if the sheriff had not discharged him. 


Pe Cuntam. Judgment reversed and venire de novo, 





ANN HENRY & AL. vs. CHARLES HENRY 4 AL. 


Per Nasu and Pearson, J. The word “distributees” may be properly used in 
& petition, calling an administrator to an account, te denote those, who are 
entitled to succeed to an intestate’s estate, under our Statute of distiibu- 
tions. 

Per Rorrin, C. J. ‘The word ‘distribatees” is not to be found fa any Eug- 
lish Dictionary or in any law book and conveys no definite idea. . It there- 
fore cannot be intended by the Court to mean those, who are entitled to 
distribution of an intestate’s estate, 


Appeal from the Superior Court of Law of New-Han. 
over County, at the Fall Term 1848, his Honor Judge 
Mansy presiding. 


The petitioners allege, that they are the “heirs at Taw” 
and “distributees” of Hezekiah Bonham, who died intes- 
taté; that the defendants are the administrators of the 


io he- 


said Bonham, and, as such, took into their possession 
groes, bonds, money, and other personal property Pas a 
large amount, The prayer is for an account and 
bution. 

The defendants admit, that they are the administrators 
de bonis non of Bonham, but they allege, that administra- 
tion upon his estate had been before granted to one Neil 
Henry, who died intestate, and that one Nathan Bonham 
is the administrator of the said Neil Henry, They, there- 
fore, insist, that they are liable to account with the said 
Nathan Bonham, and not with the petitioners, Ann Henry 
or her children. They further allege, that Neil Henry 
committed a devastavit to the amount of about $800, and 

are the sureties on his administration bond ; “they 
ntain, that the estate of the said Neil Henry is respon: 
sible for this deficiency, and the defendants having the 
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share of the estate of the said Hezekiah Bonham in their 
hands, to which the representatives are entitled, they have 
a right to retain the same, or so-much thereof, as shall 
be sufficient to pay, satisfy, and discharge the said defi- 
ciency.” 

A reference was made to the clerk to take an account. 
The clerk made a report, to which the defendants filed 
an exception. The case came on to be heard upon the 
petition, answer, report, and exception. The excep- 
tion was overruled, and the report was confirmed, and a 
decree for the petitioners, from which the defendants ap- 
pealed. ipisls) 
: ae 2S aiae |} 

Strange and W. A. Wright, for the plaintiffiss” %9 

No counsel for the defendants. a 








Pzarson, J. The petitioners claim the personal estate 
of the intestate, as his “heirs at law” and “distributees,” 
The word “heirs” is used to denote the persons, who are 
entitled, by descent, to the real estate of a deceased an- 
cestor. Itis appropriated to that purpose,and when used 
in pleading. in reference to personal estate,’ ie has no 
meaning, and must be rejected as surplusage: 1» 9‘! 

. The other word, “distributees,” is new in pleading, Bat 
my brother Nasu and myself deem it admissible to denote 
the persons, who are entitled, under the statute of disttibu- 
tions, to the personal estate of one, who is dead intestate. 
- No one word has heretofore been used for that purpose, 
and it has been necessary, in order to covey the idea, to 
make use of a paraphrase or set of words. “Widow” or 
“next of kin” are sometimes used in pleading, but these 
words are insufficient to osavey. the idea; for’*next of 
kin” means nearest of kin, oes not include: ‘those, 
who are entitled by representation, The statute of aise 
tributions uses the words “next,of kin of the intestate, 
who are in equal degree, and those who legally reprégent’ 
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them.” To avoid the use of so many words, it is certain- 
ly desirable to have one word to convey the idea, in re- 
ferénce to personal estate ; and as there is a necessity for 
making a word, we can sée no objection to the word “dis. 
tributees.” It commends itself, because it is new, and 
has not been appropriated toany other use, and is as fit 
and seemly a word, as feoffee, mortgagee, bargainee, bai- 
lee, endorsee &c. We know the word “distributee” is 
now in common use among the legal profession, and the 
fact. that it has been adopted by the profession and the leg- 
islature, notwithstanding the severe rebuke given to it 
by Chief Justice Henperson in Croom v. Herring,’4 
Hawks. 393, is a convincing proof that the necessity for 
a new word really existed. 

But yielding to the petitioners the benefit of this word, 
they have not entitled themselves to a decree, because 
there is no proof, that they are distributees. The answer 
does not admit it, and no depositions have been taken; 
and we should reverse the decree made below, and dis- 
miss the bill, but for the fact, that the answer is equally 
defective, and we feel disposed to extend great indal. 
gence to proceedings commenced in the County Court. 
The answer does not state the ground, upon which the 
defendants maintain their right to retain the share of the 
estate, to which the representatives of Neil Henry are 
entitled. Nor does it state upon what ground, Neil 
Henry became entitled to a share of the estate of Heze- 
kiah Bonham. We conjecture from what is stated, for 
the first time, in the decree, that Niel Henry was the hus- 
band of Aun Henry, the petitioner, and that the defen- 
dants wish to raise the question, whether, as husband, he 
was not entitled to her distributive share, but there are 
no allegations to raise the question and no proofs ‘what- 
ever. 

The decree made below must be reversed, with costs in 
this Court, and we will then direct the cause to be re 
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manded upon the motion of the petitioners, so as to let in 
amendments and give an opportunity to make proofs of 
the allegations. If no such motion is made at this or the 
next term, the petition will be dismissed. Bs 


Rurri, C.J. Having the misfortune to differ in opin« 
ion with my Brothers on one point in the case, I must 
take the liberty of stating my reason, and to make my- 
self the more intelligible, I will state the case as it ap- 
pears in the record. Thisisa petition for an account and 
distribution of the personal estate of an intestate, Heze< 
kiah Bonham. It was filed in the County Court by Ann 
Henry, Nathaniel Bonham, and six other persons, in De- 
cember 1842, and it states: “That Hezekiah Bonham 
died seme years since intestate and possessed of or enti- 
tled to many negroes and to money, notes, bonds, and 
other personal property: that your petitioners are the 
distributees and heirs at law of the said Hezekiah: that 
after his death, administration of his personal estate was 
granted to Neil Henry, and that he had it in possession 
a considerable time longer than in law he was entitled 
to keep it, and then died; and that the said administra< 
tion was thereupon granted to Charles Henry and Archi- 
bald F. Murphy: that the said estate required very little 
delay in settling with the heirs, your petitioners ; for your 
petitioners show, that there were no difficulties or very 
little to prevent the said administrators from paying and 
settling with the heirs aforesaid: that the said Henry 
Marpby continues to detain the said negroes and other pro- 
perty, although called on by your petitioners to settle with 
them as the distributees and heirs as aforesaid” © The 
prayer is, that the administrators may be decreed to #et- 
tle and pay over “ to said heirs their portion, or to settle 
with the Court, so that your petitioners may receive their’ 
due proportions ; and also that your worships will &p- 
point three commissioners to divide the said négroes 


among the heirs as aforesaid,” and for general relief. 
36 
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' The answer admits that Neil Henry administered on 
the estate of the intestate Hezekiah Bonham, and states, 
that the defendants were his sureties for the administra- 
tion, and that the said Neil died intestate and Nathan 
Bonham is.his administrator. It then insists, that the de- 
fendants “are bound to account to the administrator of 
Neil Henry, and not the present petitioner, Ann Henry 
or her children ;” and it proceeds farther thus. “These 
defendants show, that Neil Henry committed waste in 
the management of the estate to the amount of about 
#800, and is responsible to the distributees of the said 
Hezekiah therefor ; and they maintain, that the estate of 
the said Neil is responsible for this deficiency, and that these 
defendants, having the share of the estate of the said 
Hezekiah in their hands, to which the representatives are 
' entitled, they have a right to retain the same or so mach 
thereof as shall be sufficient to satisfy the said deficiency.” 

In June 1844, it was referred to the Clerk “to take 
an account ;” and in September following he reported: 
first, an account between Neil Henry, the first adminis- 
trator, and the estate, on which a balance of $1673 39 
was found due to the estate on the Ist of January, 1841; 
and secondly, an account between the present defendants 
as administrators and the estate, on which a balance of 
$2179 78, was found due to the estate on the 13th of 
July, 1844, arising from the hire of negroes, sales of pro- 
perty, and money received on bonds to the intestate. 

The defendants excepted to the report, because “they 
are not liable for the amount reported to be due from 
Neil Henry, but only responsible as administrators de 
bonis non for such sums as have been by them received,” 

From a decree in the County Court in favor of the 
plaintiffs, the defendants appealed ; and in the Superior 
Court, the exception was overruled and the report con- 
firmed, and.a decree made; in which it was declared, 
“that the petitioners are entitled to distribution of the es 
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tate of Hezekiah Bonham, deceased, and that Neil Henry 
administered on the said estate and gave for sureties:to 
his administration bond the defendants, Charles Henry 
and Archibald F. Murphy: That the said Neil died»in- 
testate without having administered the said estate of 
the said Hezekiah and made distribution thereof among 
his next of kin: at the time of his death the said Neil 
had in his hands of the said estate the sum of $1673 39 
unadministered, on which be was accountable for interest 
from the Ist day of January, 1841, making up to this 
sum of $709 51: that there is in the hands of the defen- 
dants, Henry and Murphy, as administrators de bonis non 
of the intestate Hezekiah, the sum of $2179 78, without 
taking into account the balance in the hands of Neil 
Henry at the time of his death, with the interest thereon; 
for which balance with interest as aforesaid the defen- 
dants are liable : and that the whole liability of the de- 
fendants to the plaintiffs is for the sum of $4562 68, with 
interest on $2179 78 from the 10th day of Septembe?, 
1844, and on $1673 39 from this time until paid.” | There 
was a decree accordingly for payment to the plaintiffs 
and for costs in both Courts; and the <n ap- 
pealed. 

It has been stated at the bar, that Ann Haery) one of 
the plaintiffs, is a daughter of the intestate Bonham, and 
the widow of Neil Henry, the first administrator-of Bon 
ham; and that the questions made at the hearing, and 
which the parties desired to present here, are, whether 
the distributive share of the wife vested in her husband 
or survived to her; and whether the defendants “are 
chargeable in this suit for the devastavit, if any, of Neil 
Henry. Buta prelimary difficulty exists as tothe facts 
necessary to raise those questions. It is not stated in the 
pleadings, that Neil Henry was the husband of the pe- 
titioner Aun, or had any connection with the intestate’s 
estate, except as administrator. There is a vague state- 
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ment.in the answer, that the defendants are bound to.ac- 
count to the administrator of Neil Henry, and not to the 
petitioner, Ann, or her children. But why he should ac- 
count fo one in preference to the other, or,. indeed,,to 
either, is not suggested, and can be conjectured only from 
the information communicated by the bar. The Court 
cannot, then. determine the question as between the hus 
band and wife, as the marriage is not alleged, ond con- 
sequently, could not be declared. mh vey 

So in respect to the other question, the enquiry is ne- 
eessarily presented in the first instance, whether, the 
plaintiffs have a right to the estate, before it can be con- 
sidered, whether the defendants are to be charged with 
this, or that demand. It is indispensable, that a plaiotiff 
should in his pleading give himself a title to the thing be 
demands, for the Court cannot declare one, which is not 
set up. These plaintiffs say, they are the “heirs at law 
and distributees” of the intestate Bonham, and they pray, 
that the defendants may be decreed to pay to “the said 
heirs” their portions of the estate, and that the negroes may 
be divided “among the heirs as aforesaid.” The plaintiffs, 
therefore, claim as “the heirs and distributees” of the. in- 
testate. The statute distributes the personal estate of an 
intestate among his “widow and children or next of kin 
in equal degree or their legal representatives,” and not 
tothe heirs. The term “heirs” has no proper significa- 
tion in respect to the right of succeeding to personalty. 
It is often used in wills and in inaccurate conversation to 
signifiy, in an improper sense, children, sometimes, and 
at other times, descendants, or issue, or nearest of kin, or 
the persons entitled under the statute of distributions; 
and these different meanings are arrived at irom the con- 
text.. But it, surely, would not be tolerated in pleading 
as expressing either of those senses, or constituting a title 
under the statute to the personal estate of an intestate, 
after debts paid, Upon that point, however, my Brethren 


and 1 concur. 











DECEMBER TERM, 1848. 
Henry v. Heory. 


The other term, by which the plaintiffs describe them- 
selves and make title, is yet more objectionable, as 1 con- 
ceive: “Heirs” is an English word and a term of the law, 
and is, therefore, understood, though improperly applied 
to this subject. But “distributees” is not a word at all 
known in the law of the language. Until my Brothers 
told me, that they understood what it meant, I must ham- 
bly beg pardon for saying, that J looked upon it as a new- 
- ly invented barbarism, and without any settled sense. 
Indeed, I do not now understand from what source the 
meaning of the term is derived. I believe it is a phrase 
which is sometimes used in common parlance by persons, 
who are not of the profession and do not aim at accuracy 
in speaking on legal subjects. Some members of the 
bar may have, thence, fallen into the use of it sometimes 
in discussion, when precision of expression is of the less 
importance, as there is opportunity for explanation. But 
those, who indulge themselves in that mode of speech, 
are so sensible of its impropriety, that, as Judge Hender- 
son remarked in Croom v. Herring, 4 Hawks. 393, they 
seldom use “distributee” without an apology ; knowing 
that it is not to be found in any English dictionary, or 
English book—much less in a law book. I believe I may 
add, that up to this day, it has not obtained admission into 
any American dictionary, though at least one of them has 
been supposed to have taken in every word that could 
possibly be tolerated. But when used, it has not séemed 
to me, at least, to be in any definite sense. Like “heirs” 
in reference to personalty, it has appeared to be intended 
sometimes.to designate children by it; at others, the 
widow and children, or all the kindred or a single-ane, 
that may be entitled to distributive shares or the whole 
property, by original right or by representation ; or even 
® person entitled to a share by assignment. I know; I 
have heard a single child called “sole distributee ;” and 
also that one, who had purchased a share, “had becomea 
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distributce.” So, I had really supposed, that there was 
no meaning attached to the word by itself, in the mind of 
any one, but that it varied in vulgar use with the context; 
and that, therefore, it was wholly inappropriate to de. 
scribe a titleto property in pleading and entries. In wills 
or contracts the Courts would be obliged to receive it in 
some sense, and would endeavor to discover that whieh 
would subserve the intention in the particular case: If, 
perchance, it were to find its way into a statute, the ju- . 
dicial duty would be the same. But that would not ren+ 
der it proper to transfer it.into judicial proceedings, For 
legislators, like testators, take the right to puzzle Judges 
as much as they please and often do not trouble them- 
selves much in the selection ofterms. The same latitude, 
however, is not to be claimed by pleaders and clerks. 
Pleadings and the entries of judgments and decrees ought 
to be in the language of the law. For them there are 
precedents, settled long ago by the wise and the learned, 
and used from generation to generation by those, who were 
and are as discreet and well informed as any among us 
can claim to be. I think it, and always thought it right 
to observe them, myself, and would fain beg the respect 
of others for them: asking, why despite should be done 
to forms venerable for their antiquity, certain in ther 
meaning, and, for those reasons, ensuring order and pre- 
cision in the despatch of business and the sense of records. 
The lawyer, who scorns to follow forms, may depend up- 
on it, that he will not long love the law itself, for in: re- 
fusing to conform to the patterns set by the law, he does 
despite to its essential elements of precision and certain- 

‘and to some extent brings into disrepute the science 
itself. Why should terms, in which pleadings and en- 
tries have been expressed time out of mind, be rejected, 
atid in their. room words made and adopted, which no 
two men here always use in the same sense, and which 
would be altogether unintelligible, for example, in West- 
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minister Hall, and, indeed, in all other countries: where 
our law and language prevail? Lown, 1 can see no:reax 
son for it; but, on the contrary, 1 am sure that it- would 
greatly promote the ease.of pleaders and Judges and the 
certainty of the Jaw, to adhere to the precedents as ex 
amples of the forms of proceeding, as well as standard» 
for settling the principles of the law itself. One depart~ 
ure from the rule invites another, and this proceeds un- 
tilne rule is left. I think Judges, with whom: ig the 
charge of preserving the law in its integrity and admin- 
istering it uniformly, ought to reverence its established 
forms and steadfastly insist on their due observance, as 
the best guards of the law itself. It is always safe, stare 
super antiquas vias. In this case, for instance, if am ine 
quiry were directed to ascertain, who are entitled to the 
personal estate of the deceased, and in what proportions, 
it surely would not be ordered in the terms of the peti- 
tion, that is, to enquire “ who are the heirs and distribu- 
tees of the intestate Bonham.” If it would, I must say, 
it would be for the first time in this Court, since I have 
been a member of it. The word has now and then been 
in bills, but always with something eise. which enabled 
the Court to reject it and then have enough to give the 
parties a title, as by saying, that the plaintiffs were the 
ehildren of the intestate, or the like. But I am nearly 
confident, that no decree or order has passed under my 
notice with “distributees” in it, nor decree made upon @ 
bill describing the title of the plaintifs hy it alone. I 
feel bound, therefore, to express the opinion, that the pee 
tition ought to be dismissed with costs. I should, pem 








haps, have no objection to remanding the case,.if it had: 
been asked, so as to let in amendments; as it is probax. 


ble the plaintiffs may be the widow and children of Bone 
ham. . But in truth, the petition is so defective and all 


the proceedings in the cause so very loose and informal, 


that the needful amendments would amount to much the 
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same as anew petition. Besides, the questions between 
the parties can be better raised by a bill, making the ad- 
ministrator of Neil Henry a party, so as to make his es- 
tate, if any, directly liable for his devastavit. But as. my 
Brothers think differently, the cause must, of course, be 


disposed of as they may order. ¢ 


Per Curiam. Petition to be dismissed, unless the plain- 
tiffs apply at the next Term to hear the cause remanded- 


DEN ON DEMISE OF JAMES L. BATTLE & AL. ve. JUHN Fr 
SPEIGHT, 


A. made his will in 1837, in his own hand-writing, but onattested, and i; 
was placed among his valuable papers. Afterwards, in 1847, being about 
to leave this country, he deposited this will, together with other papers, with 

@ friend for safe keeping. Held, that this did not of itself amount to a re- 
“publication of the will, and that therefore laud acquired after 1837, did not 


“pass under it. 

The Act of 1844, ch. 83, making devises to overate upon such real or person- 
al estate as the testator may own at the time of his death, does not apply 
to wills executed before the passage of that Act. 


Appeal from the Superior Court of Law of Edgecombe 
County, at the Spring Term, 1848, his Honor Judge Caxp- 
WELL presiding. 

“Louis D. Wilson made his will on the 26th of Mey 
1833, and therein devised to Eliza Cotten two lots in the 
Town of Tarboro’, which he then owned. He also de- 
vised to John F. Speight, the chairman of the County 
Court of Edgecomb and his successors in office, the resi- 
due of his estate, both real and personal, for the use and 
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benefit of the paupers of that County, to be appropriated 
and managed under the superintendence of the Justices 
ofthe peace of the County. The will was in the testa- 
tor’s own handwriting and signed by him, and at the 
time deposited by him among his valuable papers. Inthe 
year 1847, being about to leave the State, he deposited 
with a friend, for safe keeping during bis absence, his 
valuable papers, including -his will, and he died while 
absent. Eliza Cotten died before the year 1847, and, be- 
tween the making of the will and the year 1847, the teés- 
tator purchased a tract of land. The defendant claimed 
both the jand thus purchased and the lots devised to Eli- 
za Cotten, under the residuary clause in the will; and 
they are also claimed by the lessors of the plaintiff, who 
are the testator’s heirs at law, and have brought this suit 
fcrthem. On the trial, the Court held that the premises 
passed under the will to the defendant ; and the plaintiff 
suffered a non-suit and appealed. 


B. F. Moore, for the plaintiff. 
Whitaker, for the defendants. 


- Rorrm,C. J. If the heirs at law be not entitled, it 
must be by force of a republication of the will, or the 
operation on it of the act of 1844, ch. 83. For, nothing was 
better settled under the former statute of wills, than that 
. land purchased after the making of the will did not-pass 
by it, however general the terms of the devise might be. 
The reason was, that a devise isa conveyance and there- 
fore must operate on a specific subject. For the same 
reason, if a devise failed by the death of a devisee before’ 
the testator, the land did not fall into the residue but’ 
went to the heir at law. For, although land may pass 
under a residuary clause of a will, as well as personalty, 
yet there is this difference in the operation of that clause 
on realty and personality ; that it takes in every thing. 
37 
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ofthe latter kind that is not well disposed of, whereas, 
in respect to the former, it takes in only what is not be- 
fore given away in the will—for each gift of land, wheth- 
er So in terms or not, is in law specific, and one cannot 
be enlarged by the failure of the other, unless there be a 
limitation over in the event that happened. Morris: v, 
Underdon, Willes Rep. 293. Howe v. Dartmouth, 7 ves. 
137. It was one purpose of the act of 1844 to alter the 
law in that point. The question, then, really is, om 
what time this will operated. 

Nothing appears in the probate of the will to mond 
that the Court of probate undertook to determine that 
question; and, as far as it is stated, it was proved asa 
will speaking in respect of the land from its date, and not 
by force of a republication. In the case of Jiggetis v. 
Maney. 1 Murph. 258, it was held that a will of this kind, 
unattested and written by the testator and deposited 
among his valuable papers, did not operate from his death, 
but from its date. It was strongly argued, that, as the 
date was an immaterial part of an instrument, the pab- 
lication was to be referred to the period at which the will 
became of force. But the Court thought, that the pub- 
lication was to be referred to its date, and that the pre- 
servation of it by the testator among his valuable papers 
‘was not a republication of it from day to day as long ashe 
lived, but only the recognition of it as a subsisting. will, 
in the same manner as his keeping it would be regarded, 
if it had been an attested will. The same prineiple — 
seems to apply with equal force to what was done in this 
ease—if that question now be open for the decision of the 
Court, as we suppose it to be. We.do not mean to.say, 
if a testator deliver his holograph will of a prior date to 
a person, for safe. keeping, in such terms as show an inten 
tion,that it shall speak as a will from that time, that such 
acts.and declarations may not amount to a publication 
or republication then. How that would be, we donotat 
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present undertake to consider, though we suppose it 
would amount to publication, But we conceive, that if 
a publication can be thus shown, there must bea plain 
‘expression of purpose, that what is then said and done 
should be arepublication; by which we mean, that the 
party meant the instrument to operate as an instrament 
of that date, and not of that which it leave upon its 
face. it requires strong proof of the intention, — be- 
cause it is in apparent conflict with the instrument 
itself, which he is taking the means of preserving in 
its original form, and which, therefore, it is to be sup- 
posed, prima facie, at least, he meant to operate ac- 
cording to its form. Here the case states simply ade- 
livery by the testator to another person of a number of 
valuable papers for preservation during an absence 
of uncertain duration in a distant country, and that 
among these papers was this will. But it does not seem, 
that a single word was said of the will in particular, or 
that the friend ever knew, that one of the papers was a 
will. It wasin truth nothing more than a mode of pre- 
servation of conveyances, securities, and this will in the 
strong box of a friend, instead of his own, and is barely a 
recognition of the papers as a subsisting wil!, without 
any reference to the time from which its subsistence was 
to be reckoned, but leaving it to speak for itself on that 
head. It isnomore a republication of this, than it would 
have been of an attested will. No doubt a codicil would 
be a republication, and, if that had been executed accord- 
ing to the act of 1784, in either way, it would have had 
that effect. But that would be an act of an explicit char- 
acter; though it was once much contested, whethera 
codicil would be a republication of a previous will. In 
the case here, there is nothing whatever, by which more 
ean be collected, than that the party treated this paper 
as a will in 1847; but, without something more, it must 
be taken that he treated it, not only as then being so, but 
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as having been so from the time he made it. If it had been 
without date, it would, necossarily, be otherwise; but asit 
is,the Court holds, that the instrument is, as a will of lands, 
to be referred, as to the period from which it operates, in 
respect of its publication merely, to the date of it. 

_It was further contended for the defendant, that the 
ease is governed by the 3rd section of the Act of 1844, 
which enacts, that every will shall be construed, with re- 
ference to the real and personal estate comprised in it, 
to speak and take effect, as if it had been executed im- 
mediately before the death of the testator, unless a con- 
trary. intention shall appear by the will. The rule of 
construction Jaid down by the statute is clear enough; 
but still it remains to be ascertained, to what wills it is 
to be applied. Undoubtedly, it has no application to wills 
before consummated by the death of the maker. The 
Legislature did not mean to touch vested rights by chang 
ing the meaning, which the law gave to an instrument 
at the time it was executed and went into operation. 
The question is, whether it was intended to change the 
meaning and legal effect of a provision, from what it was, 
when it was made, into something else, because the 
party lived to the time at which the Legislature said 
that such provisions have a meaning different from that 
imported by the instrument at its inception’. We.con- 
ceive that it was not so intended; and that the construe: 
tion there prescribed applied only to wills thereafter to 
be executed or published. The case of Salter v. Bryan, 
4 Ired. 494, it is true, is not an authority in point, because 
the statute. on which the question then arose, used the 
words, “made after” such a day. But that only made the 
point the clearer, because it expressed what, upon ‘all 
just rules of interpretation, would be implied without. it. 
It is true, that in The matter of Elcock’s will, 4 MeoCord 
39, it was held that a will executed properly, according 
tothe law existing at its execution, is not good, unless, it 
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be also in the form prescribed by the law existing at ‘thé 
death of the maker, and that decision is noticed without 
digapprobation in the opinion given in the case in this 
Court; “But that was merely an incidental remark, ac- 
companying the observation, that the case was distin~ 
guished from that -before the Court, inasmach as our 
statute used the words “made after.” while that in South 
Carolina did not. We had -no concern with that case 
then, except to distinguish ours from it. But upon an ex- 
amination of that case, we own the reasoning does not ¥* 
satisfy our minds, and that both on principle and authort- 
ty we adopt the opposite conclusion. The English Statute 
of Frauds enacted, that “from and after the 24th of June, 
1677, no actior shall be brought to charge any person up- 
ow any agreement, &c,, unless such agreement be in’ wri- 
ting ;” and in another section it enacted in the same words, 
that “from and after the 24th of June, 1677, no devise ‘of 
land’should be good, unless,” &c. An action was brought 
after the statute upon a parol agreement before ‘the 
statate, and it was held that it would lie; for, although 
the power of the Parliament extended that far, the Court 
said, it would not be presumed, that the Act had a retro- 
spect to take away an action to which the plaintiff was 
entitled; and the Court went on to say “if a will had 
been made before the 24th of June, and the testator had 
died afterwards, yet the will had been good, though it 
had not been in pursuance of the statute.” Gilmore’ ¥; 
Shooter. This case is reported in 2 Mod. Rep. 310, and 
by’several other reporters of that day, and we believe, 
has never beer seriously questioned in England. On thé 
contrary, it has been approved and its principle acted on 
by Harowickxa in several cases which arose under similar 
provisionsin the Mortmainacts. Alto. Gen’l v. Andrews, 3 
Ves. 324; Ashburnham v. Broadham, 2 Atk. 36; and Aifo. 
Gen'l v. Lloyd, 3 Atk. We conceive that those decisions 
are precisely in point here. For, although’ the Stat! 29, 
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Charles 2nd fixes a time, June 24th, 1677, and ours is si- 
lent in that respect, yet it is precisely the same thing. 
Beeause the English Act does not say no will made after 
June 24th shall be good, but that after that time no de- 
vise shall be good, unless the will be written, signed by 
the testator, and attested as prescribed. Jt was therefore 
held in the manner it was, upon a principle of sound 
construction, as if the word “made” had been in the Act, 
because the Court presumed the Legislature had in view 
only such instruments as had their origin after the statute. 
Now, our Act, though upon its face it fixes no time ex- 
pressly for the execution of the wills to which its rule of 
construction is to a pply, yet, by the general law, it is 
to be supposed to have in it a provision, that it shall op» 
erate thirty days after the rise of the Assembly; and 
with such a provision it would, in this respect, be exactiy 
like the Stat. 29, Chas. II. There is another observa- 
tion on the Act of 1844 that seems decisive of this ques- 
tion. The different sections are not so many independ- 
ent provisions; but, being upon the same subject, they 
are to be construed together. Then if it is asked, for ex- 
ample, to what wills the rule of construction prescribed 
in the third section refers, it is plain, we think, that it re- 
fers to wills of the same kind, in respect to the period of 
their execution, as those spoken of in the preceeding parts 
of the act. Now, the first section authorises devises of 
certain interests not before capable of being devised, in- 
clading real estate acquired subsequently to the execu- 
tion ; and the language of that section clearly makes it 
operate prospectively only. It is, “that it shall be law- 
ful for any testator” &c; and “that the power, hereby 
given, shall extend” &e. In fine we are satisfied, that 
when a party used words, to which the law annexed a 
certain sense at the time they were used, it was not the 
intention of the Legislature to say, that, by the party's 
living to a certain day, it should be understood, that he 
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used them in a different sense. We think the enactment 
was altogether prospective; and, therefore, deem 
judgment of the Superior Court erroneous. Woah 


it 


“‘Psx Cuniam. Judgment reversed and venire de" noe, 


baa 


JOSEPH MARDREE & AL. os. JOHN MARDREE. — ve 


A distributive share, accruing to a wife during the coverture, does not vest in 
the husband, but will survive to the wife, uuless reduced into possession by 
the husband. a 

Where the wife is the sole next of kin and the husband the administrator, 
and the debts of the intestate are paid or assumed by him, and there are ne 
Tteasons why he should hold any longer as administrator, the presumption és 
very strong that he held as husband, and consequently for himself. _ 

Where there are other next of kin besides the wife, the husband being ed- 
ministrator, in order to entitle him to the property in his own right, he 
must appear by some act to be exercising a dominion over it, not according 
to his duty pauper sg se aalea ea! | 
tive character, but for his own benefit and as personally the owner. 
when the husband and the other next of kin, there being other funds fot 
the payment ofthe debts, had agreed to employ the negroes, &c., en the 
lands of the intestate and at the end of the year to divide the proceeds of 
the crop among them “according to their rights as distribatees ;” Held, 
that this wae a sufficient reduction into possession by the husband, to pre- 
vent any right of survivorship in the wife. lahat 

The cases of Revel v. Revel, 2 Dev. 4 Bat. 272, Poindexter v. Bleckbura,t 
Ire. Eq. 266, cited and approved. A 


Appeal from the Superior Court of Law. of. Beha 
County, at the Fall Term, 1848, his Honor J wes a 


, 
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- Joseph Dail died ivtestate in January 1847, leav- 
ing a widow, Celin an only daughter and child, then 
the wife of Wilson Mardree, and also leaving a number 
of slaves, stocks of various kinds, which were on two 
plantations in Perquimons, where he had resided and 
died. One tract of the land belonged to him, Dail, in fee ; 
and the other belonged to his wife in fee. Administra- 
tion of his estate was taken in May 1847 by the son in 
law, Wilson Mardree. The intestate left,cash and good 
bonds tothe amount of nearly $1000, which was more 
than sufficient to pay the debts, and came to the hands 
of the administrator Wilson. Upon the death of the in- 
testate, it was agreed between Mrs. Dail and Wilson 
Mardree, that the latter should sell nothing as adminis- 
trator, but that they would keep the slaves and other 
personal property on the two plantations and plant and 
make crops thereon for that year on their joint account, 
and divide the crops in proportion to their distributive 
shares inthe property. Onthe 9h day of August fol- 
lowing, an instrument was drawn up by Wilson Mardree 
and executed by Mrs. Dail in the following words: 

“Whereas Wilson Mardree has taken out administra- 
tion upon the estate of my late husband, Joseph Dail, of 
which the only distributees are myself and the said Wil- 
son in right of his wife Harriet, who is the daughter of 
the said Joseph : And whereas it was agreed between the 
said Wilson and myself to keep the personal estate to- 
gether and to cultivate the lands during the present year : 
Therefore, know all men, that I, Celia Dail, do, for and 
in consideration of the premises, agree that the personal 
estate of the said Joseph shall be kept together and the 
crop that was planted at the death of the said Joseph, as 
well as that which was planted after his death, shall be 
cultivated for the benefit of the estate of the said Joseph 5. 
and:that the proceeds of the crops, after paying expenses’ 
and charges, shall be divided between the said Mardree’ 
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and myself, according to our rights as distributees of the 
said Joseph Dail-” ) 

The plantations were managed by Wilson Mardree 
through the year 1847, until his death in the latter part 
of October. But he did not reside on either of the plan- 
tations; and Mrs. Dail lived on that on which her has. 
band died. In November 1847, John Mardree obtained 
letters of administration on the estate of Wilson Mardree 
and also became administrator de bonis non of the first 
intestate, Dail. He sold the crops of 1847 and the stock 
and paid all the debts, and has a surplus of cash in hand 
of about $1400, after paying all the debts of Dail—being 
the proceeds of the stock and other chattels (except 
slaves) that had belonged to Dail, and of the said crops; 
and he has also in possession the slaves. 

In September 1848, Mrs. Dail and Mrs. Mardree, the. 
widow of Wilson Mardree, filed their petition against 
John Mardree, as administrator de bonis non of Josuph 
Dail for an account and distribution of the estate. The 
defendant insisted in his answer, that Mrs. Mardree own- 
ed no part of the slaves or other specific property left by 
her father, but that her slaves became vested in her Jate 
husband by force of his possession of the property and 
the use of it as his own. On the hearing, the Jadge of 
the Superior Court was of that opinion and decreed ac- 
cordingly ; and Mrs. Mardree appealed. 


Jordan, for the plaintiffs, submitted the following on 
gument: 


Though the precise question to be determined here has 
not been before the Court, there are undoubted principles 
and analogous cases, which establish the right of the 
wife to the possession of the property in dispute ; and this 
depends upon the question of reduction into possession-by. 
the husband. Thisisasine qua non to his right—a con- 
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dition, upon which alone, the law gives to him her 
choses in action. 

Now, reduction into possession is a plain, legal, unam- 
biguous phrase, denoting a specific act, attended with 
legal consequences ; and no acts of an equivalent charac- 
ter, will, at law, produce the same effect. 2 Kent. 
135. 1 Russ. 20. Roper on Husband and Wife, Vol. 
1, 204, 

’ The law leans to the right of the wife by survivorship, 
and, to defeat this right,the property must be altered. 
The acts of the husband must unequivocally show, that, 
he has elected to disaffirm the wife’s right, and hold in his 
own. 5 Johnson’s Chancery Cases, and cases cited; Berry 
v. McCalister, Conf. R. 100. As to what is a reduction 
into possession by the husband ; see further, Willkams on 
Evecutors, 1 vol. 557, and authorities there cited ; Roper 
on husband and wife, 220, ut Supra. 

Constructive possession of the wife’s choses in action — 
by the husband is not to be favored, so as to defeat her 
oe by survivorship. 11 Seargent and Rawls, 325. 

ere husband died, before distribution made, it was 

' to survive: 1 Dessausure, 244, and the same rule 
rn declared, where the husband had possession of the 
property, as executor. 2 Call. 447. Hen. § Mur. 244. 

* There must be some distinct act, indicative to elect to 
take as husband. 6 Mur. 64, and see Ist Randolph, 855. 
The case of Elms v. Hughes, 3 Dessausure 155, is decisive 
of this case. The widow, administered upon the ‘hus. 
band’sestate and married. The second husband took iato 
his possession and use all the property, and kept it as his 
own up to his death. The contest was between the 
widow, assurvivor, and the husband’sadministrator. Ad- 
judged to the wife, upon the ground, that partition between 
husband and widow, and her first children, was necessa- 
Fy,10 vest the property in Elms as husband ; and until 
division, it was a right of action, and survived. The htis- 
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band’s possession must be in the character of husband. 
16 Vesey 413, 12 Vesey 497. The property must come 
under the actual control and possession of the husband— 
quasi husband. 12 Kent, 138 ; for marriage is only @ 
qualified gift of the wife’s choses in action. Roper 208. 

Reduction into possession is confined to actual receipt; 
and he must not leave it in the State in which he found 
it. He must claim it as his own; deal with it as his 
own ; and exclude any vestige that he holds in his wife's 
right. 2 Vernon 707, also 180 Stamper v. Barker 5 Mad, 
157, Estate of Hinds, 5 Whuton 158, 1 Russ, 20, ; 

If the husband recovers judgment for the debt of the 
wife, and dies before execution, the wife is entitled. 3 
Atkins 20, Pre. Ch. 415, 1 Ch. Cases 27, Preston on Ab- 
stracts, $c. 2 Vol. 348. 

Hasband seised of tithes in right of his wife, dies: the 
wife has the action for subtraction: but if the tithes be 
once set out and severed, they become a chattel, vested 
in the husband. Walliams on Executors 554, and cases 
cited. 

The mere intention to reduce them into puiaibiels is 
insufficient. The acts must be such, as to change the 
property, and make the husband’s absolute ; such as an 
award upon a judgment, &c.: therefore, a mere appro- 
priation of the funds, will be unavailing. 5 Vesey 515, 
Williams 556. 

And, the distinction between property coming to the 
husband, before and after marriage, no longer obtains. @ 
prc 10 Vesey 578. Revel v. Revel, 2 Dev. & Bat. 

. Hardie v. Cotten & others, 1 Ire. Eq, 61. 
ro v. Blackburn, 286, ut 

It the husband assign over the wife’s bond, due to the 
wife ; this will not bind ber. Freeman 241. Pre. in 
Chancery 121, 419. Or, if he takes it into possession, re- 
ceives part principal, and all the interest, it survives. 


» 
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Crash v. Crash, 1st and 2nd Vol. Mad. a neie x: Re- 
ports 411. 

The possession, and the right of property are insepara- 
ble. The husband in the case before us held it either as 
administrator, or, in his own right. The right of proper: 
ty could not be in one, and the possession in the other at 
the same time. 

Now, the acts of the husband were his acts as admin- 
istrator. He took possession as administrater—held as 
administrator ; and to adopt them, and make them speak 
an election, on his part, to take as husband, and divest 
the wife’s interest, would be, to give the instrument, be- 
tween the distributees, a meaning foreign to its clear 
intent. 








To make the agreement a reduction into possession, 
we must alter the doctrine laid down in the books; we 
must have recourse to a substitute ; to something, which, 


shall be distinct from that, which has, hitherto, been re- 
garded as a condition, in the completion of the husband's 
title. 

But, in order to determine this question, divest the hus- 
band of his two-fold character. Suppose administration 
had been granted to John Mardree in the first instance, 
and the agreement had been executed in the same man- 
ner by the husband and Mrs. Dale ; in whom would the 
right of property have been? Would that agreement 
have divested the administrator of his right? and who 
could have sued for a wrong done to the property? The 
administrator John, or the two distributees? Or, would 
he have held astheir trustee? Surely, the administrator, 
when there were large debts hanging over the estate, 
would not expect such consequences to follow ! ! 

‘Then in what better condition is the husband? The 

t is made for specific purposes, to wit: to pre- 
vent a sacrifice of the growing crop. 





DECEMBER TERM, 1845, 300" 








Mardree v. Mardree. 





The intent is apparent, from the case as made ap and 
agreement: for up to the day of the husband’s death, he 
_ held the property as administrator, and kept it upon the 
lands of Joseph Dail, the intestate, and no division is 
spoken of as to the property of the intestate, except the 
corn; showing clearly, the husband did not intend to 
make the property his own, by that act; and after the 
crop was matured then to settle up the estate as admin- 
istrator and sell the perishable part thereof. This: view, 
further appears, from the fact, that the money and notes 
were kept distinct as administrator : and the administrator 
de bonis non received them as his intestate’s, Dail’s property; 
and thus made his returns—manifesting most clearly, how 
this agreement was interpreted by all those interested. 
The agreement sets out, and claims in right of his wife ; 
and concludes, for the benefit of his intestate’s estate. 
~ The administratior Wilson, received the writing as a 
mere protection : for it appears, the other distributee on: 
ly signed it—a part of the crop growing on her maiden- 
land. While, the property remained in the same state, it 
. was, when his intestate died, without division—the debts 
unpaid, and without any claim of the husband to the same, 
as husband. The agreement, though signed on the 9th of 
August, shows it was entered into long before ; evincing 
the crop was the object in view, and thus to benefit the 
estate. - 

Separate the administrator from the husband, or, in 
other words, make them two distinct persons, and’ the 
agreement amounts to nothing; for all that can be said 
of it, it was to make the administrator a mere trustee; 
and according to the case of Wall v. Thompson, 16 Veséy 
413, was not a reduction into possession, for it was made 
diverso intuitu. 

The plaintiff particularly refers your Honors, to the 
case in 3rd Howard’s Mississippi Reports, 307; Scotty, 
James § others ; andto the argument of counsel. ‘Also 
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to Fonblanque Equity, title, choses in action and notes 
313. Also Conference Reports 100, The husband, could 
at no time, lay his hand on any piece of property. and say 
this is mine ; and there is no evidence he ever dreamed 
of claiming, or regarded it as his own, and without this, 
there is no reduction. 2 Black. Com, 432. 








Heath for the defendant, submitted the following argu: 
ment: 


If the question be an open one in this State, and the 
Counsel is not aware, whatever obiter dicta, may exist 
that it has ever been directly in judgment, then it is in- 
sisted, for the defendant, that chattles accruing to the 
wife, during coverture, vest, without any Act of the hus- 
band, at once, in him: for this position see the very able 
historical argument of Judge Whyte, 1 Yerger’s Tennes- 


see Reports, 413. 


2d. The rule, that a reduction of a wife’s chose in ac- 
tion, by the husband into his possession, as trustee, or in 
a fiduciary character, will not bar the claim of the wife 
sarviving, refers to those trusts, where the husband ex- 
pressly receives, and holds for the wife: possession as 
administrator, has been expressly held to be sufficient, to 
bar the claim of the surviving wife. 

1 Howard’s Mississippi Reports, 558, confirmed in Ma- 

& Nichols y. Stewart's Adm’r,4 Howard, 204, 

$d. Even if this were not so, and such reduction as ad- 
ministrator would not bar the wife surviving, then the 
agreement, between the distributees of Dail, is concla- 
sive of the reduction into possession, and will bar her 
claim : it is an agreement, between them. as distributees, 
one of whom is also administrator and assents : it recites, 
that they are “the only distributees” of said Dail : that it 
hath been agreed between them, as such distributees, to 
keep the personal property together; to cultivate the crop; 
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nd that “the proceeds of the said crop, after paying ex- 
pehses, and charges, shall be divided between the said 
Wilson Mardree and myself, according to our rights, as 
distributees of the said Joseph Dail.” This agreement 
is signed and scaled by one of the distributees, and hand- 
ed to, and kept by the other ; the one by giving, and the 
other by accepting and holding it, must be construed to 
have agreed to hold as distributees, and tenants in com- 
mon, particularly as one of the distributees was adminis- 
trator on the estate, and had in his hands, as the case 
shows, bonds, notes, and cash sufficient, to pay all the 
debts due from the estate. If authority be wanting to give 
this effect to the agreement, it can be found. Lassiter 
& wife v. Turner, Administrator, ist Yerger, Tennessee 
Reports, 413. 
4th, It would seem on principle, that in all cases, 
where the character of administrator and next of kin is 
combined in the same individual, any act done by that 
individual in relation to the property of the intestate, not 
plainly referable to his character as administrator, but 
which he might rightfully do as distributee, would be an 
election to hold as distributee,and not as administrator, 
in precisely the same way, and to the same extent, as a 
like act would vest a legacy in one as legatee, where the 
same person combines the two characters of legatee and 
executor, and as in the latter. so in the former case, this 
will be presumed, from slight circumstances, particuiarly 
where the property is not wanted to discharge the lia- 
bilities of the estate. Here the case and the agreement 
both show, that the administrator has done acts, which 
he had no authority to do as administrator, not referable 
to his character as such; but which he might nghtfally 
do as distributee, and tenant in common with the other - 
distributees ; hence there was a reduction into posses- 
sion by the husband, so as to bar the wife’s claim as 
survivor. 
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Rurrix, C. J. The Court is of opinion, that the decree 
was right and cught to be affirmed. A distributive share, 
accruing to a wife during the coverture, does not vest in 
the hasband, but will survive to the wife, unless reduced. 
into possession by the husband. Revel v. Revel, 2 Dev. 
& Bat. 272, Poindexter v. Blackburn, 1 Ired Eq. 286. 
When the administrator is some other person than the 
husband, it is generally not difficult to determine, wheth- 
er the husband has or has not possessed himself of the 
share, or the things of which it consists, so as to charge the 
property, by extinguishing the wife’s right and vesting 
it in the husband ; for usually the share consists of mon- 
ey which the husband receives and for which he gives a 
receipt, or it consists of stock or specfic things, which are 
divided and a share thereout allotted to the wife or the 
husband for her, and transferred or delivered to him. 
But we suppose it is not necessary, there should be an ac- 
tual division between the next of kin, to enable the hus- 
band of one of them to take, and exclude the wife’s right 
by survivorship. All that is requisite is, that the share 
shonld be got out of the hands of the administrator, as 
such, and should be held, either in severalty, or in com- 
mon with others, as the husband’s own. For, if, instead 
of a division of the property by the sdministrator and a 
delivery by him of the shares to the next of kin several- 
ly, it be agreed by the next of kin, that they will take 
the property from the administrator undivided,and the ad- 
ministrator accordingly give it up to all them together, 
then clearly the next of kin ‘hold the things absolutely as 
their own property, and the husband of the next of kin 
is then to be regarded as in possession of his wife's 
share for himself and as his own property. For, it 
must he noted, that no act of the wife is necessary to 
vest her property in her husband, nor can she in any 
manner prevent it. The act is the husband’s own; 
and, though he must reduce the chose into possession, 


~~ 





DECEMBER TERM, 1848. 


Mardree v. Mardree. 








yet any act of dominion over it is sufficient, which 
shows that the husband undertakes to use or dispose of it, 
as his own presently, whether the possession be several 
as to one share, or jointly with some or all of the next 
of kin. When the title of the administrator becomes ex- 
tinct, that of the next of kin is made absolute. But it is 
net, ordinarily, so easy to determine this question, when 
the same person is the administrator and the husband of 
one of the next ofkin. Where the wife is the sole next 
of kin, and the debts of the intestate are paid or assu- 
med by the husband, and there is no reason, why the hus- 
band should hold any longer as administrator, the pre- 
sumption is very strong, that he held as husband, and, 
consequently, for himself, But, when there is another 
person besides the wife entitled to share in the estate, it 
would seem to require some unequivocal act on the part 
of the husband, who is the administrator, to terminate 
the title in himself as administrator and in his wife as 
one of the next of kin, and vest it in himself as husband. 
Yet, clearly, there must be some way in which it may be 
done; and we think it is not difficult to settle the prin: 
ciple, which will determine, whether the husband has 
done an act, which was meant by him, and in its nature 
is sufficient, to denote that he holds as husband, and there- 
by to terminate the title oi administrator and merge 
his wife’s right in his own. It is this, that he shall ap« 
pear by some act to be exercising a dominion over the. 
property, not according to his duty as administrator, or 
in the discharge of functions of a representative charac- 
ter, but for his own benefit and as personally the owner, 
For, unless that be sufficient, we do not perceive how thé 
right can ever be vested in the husband except by a suit 
to which the wife is a party. Therefore, whenever the 
husband or the other next of kin divide the property, or 
they take it undivided and apply it to uses having no re- 
ference to the office of administrator and eontrary to its 
39 
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duties, but for the benefit of persons who are next of kin 
or in their right, it seems manifest that the possession is 
that of all the persons, who are next of kin, and not of 
that one who is administrator and in his representative 


capacity. If it be not so, what else could the husband» 


do, which would more completely vest the possession in 
him as husband? Now, the husband here and Mrs, 
Dail contracted respecting this property as owners, say- 
ing that they are “the only distributees,” and as such en- 
titled to dispose of the property for their own benefit ; 
and therefore they agreed that the slaves, instead of be- 
ing sold or hired in course of administration, should work 
on the land belonging to those parties respectively, and 
that the profits should be divided in certain proportions 
between them: The administrator did not merely finish 


the crops planted by his intestate, but the parties in their: 


own right planted other crops and employed the slaves 
and stock in their culture. It is true, the article says, 
that it should be for the benefit of the estate ; but’ the 
meaning of that, it is obvious, was not to provide a fund 
for the purposes of the estate, as the payment of debts— 
since there were none, not already provided for, but it 
was to prevent either of the parties from claiming a 
greater share of the produce than in proportion to his or 
her share of the estate under the statute of distributions. 
For, immediately after saying, that it should be for the ber 
efit of the estate, the article adds, “and the proceeds of 


the crops shall be divided between the said Mardree and ~ 


miyself, according to our rights as distributees.” It seems 
to us, therefore, that this was as unquivocal an election 


by the next of kin and the husband to hold in their per- - 


sonal rights as they could, under the circumstances, have 
evinced. 





Decree affirmed with costs. 





Par Curiam. 
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THE STATE TO THE USE OF MOORE COUNTY os, EVANDER 
McINTOSH & AL. 


Notwithstanding the language of the private Act passed in 1835, relative to 
the County Trustee and Sheriff of Moore County, an action in the name of 
the State to the use of the County, will lie against the Sheriff for not col- 


lecting and accounting for the County taxes. 

Although a sheriff is a defaulter when he is re-appointed, yet his re-appoint- 
ment is not thereby void. 

It is the duty of a sheriff to apply to the Clerk of the County Court in proper 
time for a certified copy of the tax list, and if he does not, neither he nor 
his sureties can avail themselves of the neglect of the Clerk to furnish such 


list. 
A demand is not necessary, before action brought, for money collected by a 


sheriff for public purposes. 


Appeal from the Superior Court of Law of Moore 
County, at the Fall Term, 1847, his Honor Judge Caup- 
WELL presiding. 

This is an action of debt, brought on the bond of the 
defendant, McIntosh, and his sureties, executed on the 
16th of August, 1836, as sheriff of Moore County. Sever- 
al breaches were assigned, but those mainly relied on, 
were for failing to collect and failing to account for the 
‘County taxes, imposed by the County Court of Moore at 
May Sessions 1836, for the year 1835, but collectable in 
1836 ; the defendant, McIntosh, acting at the time in the 
double capacity of sheriff and County trustee, by virtue 
of a private Act. On the trial it appeared, that he had 
been sheriff from 1834 until 1839, and during that time 
had made several settlements with the Committee of 
Finance for Moore County. It also appeared, that the 
tax list was delivered to him in due time in 1886 by ‘the 
Clerk of the County Court, but it was not signed or in any 
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way certified by him. It also appeared, that, on a set 
tlement had with the Committee of Finance in 1837, the 
defendant, McIntosh, had collected a portion of the taxes 
under the tax list of 1836, but what amount does not. dis- 
tinctly appear. It also appeared, that, when he executed 
his bond in August 1836, he was a defaulter to some 
amount for the preceding years, but the default was 
made up by payments in 1837. It also appeared, that 
some time in 1841, and before the commencement of this 
suit, one Archibald Munroe, a member of the Committee 
of Finance, called onthe defendant, McIntosh, and de- 
manded a settlement on account of the balance in his 
hands, due the County for the years during which he had 
been sheriff, and that he would pay over the same to him 
or to the said committee. 

Several objections were taken by the defendants to a 
recovery. 

In the first place, it was insisted, that the County of 
Moore could not sue as relator on the bond in question, 
neither under the Act of 1793, nor by virtue of the Act.of 
1831: That the Chairman of the County Courtof Moore 
was the proper relator, according to the provisions:of the 
private Act of 1835. ' 

In the second place, it was insisted, that as it appeared, 
that the defendant was a defaulter at the time he execu- 
ted his bond in August 1336, the County Court was pro- 
hibited from taking said bond, and it was, therefore, void. 

In the third place, it was insisted, that no tax list cer- 
tified by the Clerk, or in any way authenticated by him, 
as a warrant authorising the collection of taxes, had been 
placed in the hands of the defendant, McIntosh, in 1836, 
or at any other time, and, therefore, the defendant and bis 
sureties were not liable on the said bond, 

And in the fourth place, it was insisted, that no demand 
had been made on the defendant by any person authorised 
to make one—that it should have been made by. the 
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Chairman of the County Court or the succeeding sheriff. 

These several objections were taken during the trial, 
but by consent of comnsel were reserved; and a verdict 
was taken for the plaintiff, subject to the opinion of the 
Court thereon. On consideration, the Court set aside the 
verdict, and ordered a non-suit, and judgment being ren- 
dered thereon, the plaintiff appealed to the Supreme 
Court. ol 


Strange, for the plaintiff. ; 
Kelly, D Reid, and Haughton, for the defendants. 


Nasu, J. Several exceptions were taken in the Court 
below, to the plaintiffs right to recover in their action, 
which have been argued before us. We shall considér 
them in the order in which they are stated in the Bill of 
exceptions. 

The first is, that the action cannot be sustained in the 
name of the County of Moore, but that it ought to have 
been brought in the name of the Chairman of the County 
Court, according to the provisions of a private act passed 
in 1835, respecting the County of Moore. 

It is admitted, that under the general law, the action is 
properly brought, but it iscontended, that under the private 
act of 1835, the action can only be brought to the use 
of the chairman of the County Court. As early as 1777. 
Rev. Stat. Ch. 29 sec. 1, the several County Courts with- 
in the State were empowered to appoint a County trus- 
tee, and among his duties was that of collecting all monies 
due their respective Counties. This is still the law in 
most of the Counties. In some, and Moore is among them, 
the law was altered, and a different system adopted. 
By the private act of 1835 it is provided, that the office of 
County trustee shall be abolished in the County of Moore, 
and the sheriff shall purform all his duties, “as are how 
prescribed by law,” “and in all cases where suits are by 
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law directed to be brought in the name of the County 
trustee, such suits shall be brought in the name of the 
Chairman of the County Court.” It is important to the 
decision of this exception, to ascertain in that manner the 
County trustee, at that time, was required to sue those who 
were indebted to the County. By the 3rd sec. of the act 
of 1777 the County trustee is required “to sue for, recover, 
and collect” from al] persons all money, due his County, 
but no direction is given as to the person, in whose name 
it shall be brought. Nor is there any other public’act, 
that we are apprised of, prescribing the form. At the 
time, then, the private act of 85 was passed, no law ex- 
isted directing the trustee, in so many words, to sue in 
his own name for money due the County. Jn 1831, the 
Legislature passed an act, Ch. 31 sec 83, see Rev. Stat. 
Ch. 28, sec. 30, directing all suits to recover money due 
the County, to be brought in the name of the State to the 
use of the County. This was the law when the act of 
1836 was passed. This latter act abolishing the office 
of County trustees was not repealed by the general Law 
of 1836 re-enacting that of 31, as there is an express pro- 
vision in the 8th Sec. of the Ist Ch. of the Rev. Statutes 
that no private or local act shall be repealed by the 2 
sec. of the same chapter. That act is in full force but 
does not affect the question here. The framers of the pri- 
vate act of 1885 were mistaken in supposing there was 
at that time any law directing the trustee to sue in his 
own name. ‘ 

The second exception is, that at the time the bond was 
given, upon which this action was brought, and when 
the defendant was appointed sheriff, for the period em- 
braced in it, he was a defaulter; and by the law of the 
State the Court was prohibited from taking the bond, and 
it was, therefore, void. 

We do not feel the force of this exception. It is'true, 
the Court is by the act of ’36, Rev. Stat. Ch. 109, sec. 7, 
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required not to permit a person, who has been. a former 
sheriff, to give the bonds required by law, or re-enter up- 
on the duties of the office, until he has produced before 
them, a recept in full from every officer, to.whom it is 
his duty to pay the public taxes. But the act is merely 
directory and no where declares, that, if such a bond is 
given, it shall be void. The consequences would be.too 
serious both to the public and to private individuals. 
The officer in this case was admitted into the office and be- 
came the sheriff de facto and ought not to be permitted 
to take advantage of his own wrong. It is sufficient, 
however, to say, the law has not declared a bond, given 
by the sheriff under such circumstances, void. 

The third objection is, that no tax list, certified by the 
Clerk of the County Court, or properly authenticated by 
him for the taxes of 1835, had been placed in the hands 
of the sheriff; and he, therefore, had no power to collect 
the taxes, nor were he or his sureties bound for them. 

It is true the tax list, properly certified, is to the she- 
riff his warrant to collect the taxes, without which he 
cannot compel their payment. State v. Woodside, 8 Ired. 
104, But he may receive the tax due from any citizen, 
for the latter may, by application atthe clerk’s office, as- 
certain, what he does owe, and if the sheriff does receive 
it, he does so officially, and both he and his sureties are 
liable for it on their bond. In this case the declaration 
contains two counts, one for not collecting, and the other 
for collecting and not accounting, and the case states 
he did collect some. It is immaterial on which count the 
verdict was given. It was as much his duty to collect 
as to pay over the taxes to the proper officer, and to en- 
able him to do this, it was his official duty to qualifiy 
himself by applying at the clerk's office for a list of the 
taxes properly certified ; and there is no evidence he 
made such application. 

The fourth exception was for want of a demand before 
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the action was brought. The money, here collected, was 
public money, and for it no demand was necessary. It is 
a part of the official duty of the sheriff to pay over to the 
officer, authorised to receive it, all public money collee- 
ted by him, at the times required by law. With the same’ 
propriety it might be held to be the duty of the public 
Treasurer to demand from the several sheriffs the pub- 
lie taxes collected by them. 

Per Curiam. Judgment reversed and judgment for 
the plaintiff on the verdict. 





DEN ON DEMISE OF MARY ETHERIDGE vs JAMES M. 


FEREBEE, 


A deed is acknowledged by husband and wife ; two justices of the peace, 
thereupon take the private examination of the wife and report to the Court 
and the Court acts upon the report; Held, that the inference is irresistible 
that the two justices were members of the Court, appointed for that pur- 
pose, though no special order of appoiatment appears. 

It is sufficient, if the certificate of the private examination of a feme covert 


states that upon such examination, she declared that she had voluntarily ~ 


executed the deed, without saying that she doth now voluntary assent 
thereto. 

If, upon the privy examination, the wife states, that though she was willing 
to convey when she executed the deed, yet she had changed her mind and 
was then unwilling ; of course the assent of the wife could not be certified, 

It is immaterial whether the acknowledgment or the private examination be 
first recorded, 

The cases of Joyner v. Faulcon, 2 Ire. Eq 386, and Burgess v. Wilson, 2 
Dev. 307, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
County, at the Fall Term, 1848, his Honor Judge Bamery 
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This was an action of ejectment. The plaintiff offer- 
ed in evidence a deed from John D, Cook and: Lydia 
Cook to Joseph Cowell, also a deed from Joseph Cowell 
to Alfred Perkins, and from Perkins to the defendant 
James M. Ferebee. It was proved, that the defendant 
was in possession of the locus in quo, and that Lydia 
Cook was dead, having had no child by John D. Cook. 
and that Mrs. Etheredge, one of the lessors, was the 
daughter and only heir at law of Lydia Cook by another 
hasband. The sole question in the cause was, whether 
the examination of Lydia Cook was legal, so as to con-’ 
vey her title. The following is the only entry upon the 
Minute Docket at February Term 1837, in relation to 
the deed from Cook and wife to Cowell, to wit: “Deed 
from John D. Sook and wife, Lydia, to Joseph Cowel was 
duly acknowledged in open Court, and the private exam- 
ination of the feme covert, taken in open Court ‘and or- 
dered to be registered,” and it appeared at the opening of 
the Court, that C. Etheredge and J. Forbes, and one other, 
were Justices presiding, and the above entry was the 
minute order, and the minutes do not show that the aboye 
Justices were appointed to take the private examina- 
tion of the feme covert. 

The following is a copy of the probate, as it appeared 
on the back of the deed, to wit: 


Currituck February Term 1837. Personally ap 
before us privately and aside from her husband ya 
Cook, wife of John D. Cook, acknowledged that she . 
signed the within deed of conveyance to Joseph Cowe 
with her own free will and accord and without any: com> 
pulsion of her husband John Cook and ordered to be reg- 
istered. 
(Signed,) 
J. FORBES, J. P. ~ 
C. ETHEREDGE, J. P. © 
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State of North Carolina, Currituck County, February 
Term 1887. This deed from John D. Cook and wife 
Lydia to Joseph Cowell was acknowledged in open Court 
and the examination of feme covert taken and ordered to 
be registered. 

(Signed.) 








J. W. HUGHS, C. C. C. 


A verdict of the jury was rendered in favor of the 
plaintiffs subject to the opinion of the Court, whether the 
deed from John D. Cook and wife Lydia passed the title 
to the land from said Lydia, she being at the time one 
of the owners of the land. 

The Court being of opinion that the deed of Mrs. Cook 
did not pass her title, by reason of the defect in the ex- 
amination, gave judgment for the plaintiff. 

The defendant appealed to the Supreme Court. 


Heath, for the plaintiff, submitted the following ar- 
gument : 

The probate of the deed from Cook and wife is defec- 
tive in many respects. It does not appear there was a 
joint acknowledgment : but if it be implied, then the privy 
examination is defective for the following reasons: 1st, 
for the reason, that the Commissioners, who took it, were 
not “appointed” by the Court ; the minutes show no such 
appointment. 

Second. For the reason, if they were so “appointed,” it 
coes not appear, that either of them was a “member of the 
County Court.” It is true, they are mentioned as being 
on the bench, when the Court opened; but this is no evi- 
dence they were there at the time the examination was 
taken ; Foster v. Dean, 4 Hawks. 303; since, there are 
nine orders, between the opening of the Court and the 
entry in relation to the examination. The two Justices, 
therefore, were not “members of the Court ;” and no others 


are authorised to take a privy examination. 
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Third. Had these Commissioners been appointed, and 
had they been “members of the Court,” as Justices off the 
Bench certainly are not, then the examination would 
be fatally defective in this: the Act requires the feme 
covert should express, that “she doth voluntarily assent 
thereto;” that is, that she doth now, at the time of the privy 
examination, assent thereto ; while the privy examination 
on the deed says, she acknowledged “she assigned” the deed. 
The Act requires present assent ; the examination speaks 
of a past transaction; the Act requires her, to express 
her assent to the deed; the examination says, “she ac- 
knowledged she “assigned” the within deed,” &c. Assent 
to a deed, and having once “assigned” it, are entirely dif- 
ferent things, even if “assigned,” can be made to mean, 
executed: the Act requires present volition; the term 
“assigned,” refers to a past transaction, while the object 
of the Legislature seems to be, to give the wife a “locus 
pen*tentie” between the execution and examination. 
Hence, had she used the word “executed,” instead of 
“assigned,” the examination would be defective. 

Fourth. The defects are not aided, but rather made 
more glaring by the minutes: for the minutes say, “the 
privy examination of the feme covert was taken in open 
Court.” The Clerk’s certificate cannot overrule the 
minutes, but must be the result of, and governed by, the 
minutes: Burgess v. Wilson,2 Dev. 308. Hence, here is. 
@ privy examination, in open Court, which is “an absurd- 
ity in terms.” Burgess v. Wilson, ut supra, 








No counsel for the defendant. 


Pearson, J. If the deed, alleged to have been executed 
by Mrs. Cook, is valid in law to convey her estate, the 
plaintiff is entitled to recover, His Honor was of opin- 
jon, that the deed was not valid. We have come to a 
different conclusion. 
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It is objected to the probate of the deed, that it does not 
appear that the two Justices, who certified to the feme 
covert, were members of the County Court, or were aps 
pointed by the Court for that purpose. 

The record shows that the deed was acknowledged in 
open Court by the husband and wife; and that a report 
was made to the Court, at the same time, by Forbes and 
Etheredge, two justices of the peace, as to the privy ex- 
amination of the wife ; and that, thereupon, the Court or- 
dered the deed to be registered. 

The County Court is held by the justices of the peace 
in the several Counties. Any three are sufficient to 
make a Court, and any justice has the right to go upon 
the bench, and be a member of the Court. Indeed, any 
justice, who is present in the Court room, and takes part 
in the proceedings of the Court, as one of the Court, ipso 
facto, is one of the Court. 

A deed is acknowledged by husband and wife in open 
Court—two justices of the peace, thereupon, take the 
privy examination and report to the Court, and the Court 
acts upon the report. The inference is irresistible, that 
the two justices were members of the Court, appointed 
for that purpose. If they had taken the examination 
offciously, the Court would not have received their report 
and acted uponit. In this case the record shows, that the 
two justices, Forbes and Etheredge, were members of the 
Court, when the Court opened on that day, but it is not 
necessary to call that circumstance in aid of the concla- 
sion, that they were members of the Court, appointed to 
take the privy examination. 

The other objection is, that it appears from the report, 
that the justices examined the wife as to whether she 
executed the deed voluntarily, but it does not appear, 
that they examined her as to whether she doth voluntari- 
ly assent thereto—in other words, that the examination 
appears to have been as to a past act, whereas, it should 
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have been as to her present assent ; and the idea is sug+ 
gested, that the law intends to give the wife a “locus peni- 
tentia,” between the execution of the deed and the privy 
examination ; so that, although she executed) the deed 
voluntarily, yet, she should be at liberty to change vend 
mind before the privy examination. 

The result of this objection is an argument against its 
for several cases, in which the report of the examination 
is expressed, as it is in this case, have been examined by 
this Court, and all objections, supposed to be at all feasi- 
ble, were raised, and many similar cases have. no doubt, 
occurred on the circuits. And yet, this idea has now 
been suggested for the first time. In Joyner v. Faulcon, 
2 Ired. Eq. 386, the certificate made by Judge Daniet is, 
“she acknowledged that she executed the within deed 
freely,” &c. In Burgess v. Wilson, 2 Dev. 307, the cer- 
tificate is, “she acknowledged, that she executed the deed 
of her own free will,” &c., and although many objections 
were taken, the one, now under consideration, was: not 
started. 

The Act of Assembly gives no form, in which the cer- 
tificate or report of the privy examination is to be made? 
_ It simply provides, that the Judge, or member of the 
County Court, shall privily examine the wife, “whether 
she doth voluntarily assent theretu”—that is, to the exe- 
cution of the deed, which she had just before acknowledged 
in the presence of her husband. And it can make no dif- 
ference, whether the judge or member of the Court, in 
making the certificate or report of the privy exemination, 
uses words in the past or present tense ; in truth, the past 
tense would seem to be most proper. In the provision, 
made for taking the examination of the wife, who is sick, 
the words in the commission are in the past tense— 
“whether she executed the deed freely and of her own 
accord,” &c. and it is probable, that from this cireum- 
stance, most of the judges and members of the Courts, 
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have fallen into the mode of expressing the certificate in 
the past, which is really the most natural manner of 
stating the fact, as the examination comes after the ac- 
knowledgement of the deed. 

If upon the privy examination, the wife states, that 
although she was willing to convey when she executed 
the deed, yet she had changed her mind, and was then 
unwilling ; of course, the assent of the wife would not 
be certified or reported. 

The word “assigned” is used by the parties in this case 
instead of the word “executed.” We think it immaterial. 
The former being used as synonymous with the latter. 

So, it is immaterial, whether the acknowledgement, or 
the examination be first recorded. In Joyner v. Faulcon, 
before cited, the privy examination is written first, but it 
was held, “the certificate states a single transaction—all 
therein mentioned occurred at the same time, and it is 





> 





immaterial what part of it is mentioned first in the cer- 
tificate.” 


Per Curiam. Judgment reversed and a venire de novo 
ordered. 








MEMORANDA. 


At the late Session of the General Assembly, the Hon- 
orable Richmond M. Pearson was elected a Judge of the 
Supreme Court, in the place of the Honorable Juncz Daw- 
rut, deceared; and was also elected a Judge of the Sa- 
preme Court for the unexpired time of the Honorable 
Wausus H Barriz, temporarily appointed by the Gov- 
ernor and Council, and who resigned on the 30th of De- 
cerber, 1848. 

At the same Session, the Honorable ‘Augustus Moore, 
who had received a temporary appointment as one of the 
Judges of the Superior Courts of Law and Equity, from 
the Governor and Council, was elected to the same office, 
but in a few days sent in his resignation. 

At the same Session, the Honorable Jonxn W. Exus 
was elected one of the Judges of the Superior Courts of 
Law and Equity, to supply the vacancy occasioned by 
the resignation of the Honorable Aveusrus Moors. 

At the same Session the Honorable Witiuam H. Bat- 
a2 was elected a Judge of the Superior Courts of Law 
and Equity, to supply the vacancy occasioned by the 
promotion of Jupce Parson to the Supreme Court Beneh. 


| 











MEMORANDA. 


At the same Session Barruotomew F. Moors, Esquire, 
was elected Attorney General of the State, having been 
previously appointed to that office by the Governor and 
Council, to supply the vacancy occasioned by the resig- 
nation of Epwarp Srax.y, Esquire. 
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APPENDIX. 


In the matter of a contested election before the Senate 
of the State, between Hugh Waddell, contestant, and 
John Berry, the returned member, the following resolu- 
tions were adopted by the Senate, and the following re- 
sponse made by the Supreme Court through the Chief 
Justice : 

Sznars, January 17, 1849. 

Wuarzas, there is a contested election depending be- 
fore the Senate, in which the following questions of a 
Constitutional character arise, on the making a correct 
determination of which, the Senate feel great difficalty- 
Theretore— 

Be it Resolved, That the said questions be respectful- 
ly submitted to the Supreme Court for their considera- 
tion, with a request that the said Court would furnish 
the Senate, as soon as practicable, their opinion on the 
same, viz : 

Question 1st. Is, or is not, the vote of a bargainor in 
a deed of trust, legal ? 





Question 2nd. Is, or is not, the vote of a Trustee un- 
der a deed of trust, legal ? 
Question 3rd. Is, or is not, the vote of a cestui que 


trust, legal? 
CALVIN GRAVES, &. &. 
ang: ing = from the Journal 


"jy yr Senate. 
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tt ANaS ri 
COMMUNICATION FROM CHIEF JUSTICE, RUFFIN 


IN REPLY TO A 


RESOLUTION OF THE SENATE. 





, Raleigh, January 18th, 1849, 

Su: 

. The Resolution of the Senate, passed on the 17th 
instant, requesting the Judges of the Supreme Court to 
farnish the Senate with their opinions on certain qnes- 
tions therein mentioned, touching the qualifications. of 
persons to vote for members of the Senate, under the 
Constitution of this State, was laid before the Judges on 
the evening of yesterday. 
Although not strictly an act of official obligation, which 
could not be declined, yet from the nature of the ques- 
- tions, and the purposes to which the answers are to. be 
-applied—being somewhat of a judicial character—the 
Judges have deemed it a duty of courtesy and respect to 
the Senate, to.oonsider.tke poise salvnitiad to, thar ned 
to give their opinions thereon. I om ipacentinginn a 
rected to communicate it. 

Three questions are proposed, which are Sel @Xx- 
. pressed : 
_ “First. Is or in not the vote of-e:bargaisior in m-deed 
of trust, legai ? 





APPENDIX. 


“Second. Is or is not the vote of a trustee under a 
deed of trust, legal ? 

“Third. Is or is not the vote of a cestui que Trust, 
legal t” 

It is to be premised, that categorical answers to these 

iries could not be useful to the Senate, for want of 

ae precision in the terms of the questions themselves, 
Which jd ustisl and requisite in legal discussions, | For, 
neither the subject of the conveyance, nor the nature of 
the trusts, nor the estates of the bargainor and bargainee 
are specified. But, referring to the nature of the contro- 
voibt before the Senate, as stated in the resolution, it is 


this kind : Peas one Eerie te ce Learnt ee eked 


for life or some greater estate, conveys it by deed of bar- 
gain and sale to a trustee, to seeure debts to other per- 
sons, with a power to the trustee to sell the estate, and 
out of the proceeds to pay the debts, Then, supposing 
the *propef residences of the parties, the points. are, 
whether the bargainor, the bargainee, or the creditor, 
aiid, if either, which of them, hath a right te vote for a 
‘member of the Senate. pa tag 

‘The Judges would have been gratified to have! 
before forming their opinion, an argument on the part of 
tlie gentlemen concerned on oppesite sides; and, if the 
matter of law, involved in the questions of the Senate, 
were deemed by them doubtful, they would, have beon 
obliged to defer their answer until the parties or their 
counsel could submit their views. But’ as the Judges, 
upoh conference, have found that their opinions entirely 
doncur, atid ‘that noone of them entertains a serious 
doubt upon the subject, they have felt safe, and that it 
was proper, to deliver their opinion at once, in erder to 
remove the difficulty felt by the Senate in ‘determining 
the pending contest, as far as their oplaige eisde pas 
bute to that end. 

The questions depend entirel upon the proper con- 
MBE et ES of the 
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hola within the meaning of that, act”—that is, an estate 
real for life at least—“in fifty acres of land.” It is, thus, 


easy to see, whence the framers of the Constitution, in 
1776, and in 1835, derived the notion of the 
qualification of a freehold, and also the terms of its de- 
scription. Certainly, the settled sense of the word “free- 
held,” as aterm of the law descriptive of an estate in 
land and in like manner as descriptive of a property 
qualification of voters, both in the mother country and 
in this Colony, is that, in which it must be received when 
used i in the Constitution, when preseribing such a quali- 
fication for voters. i 
It may be thought by some persons, that, in favour of 
the elective franchise, the Constitution should receive an 
equitable interpretation, enlarging the term “freehold,” 
so as to embrace also, what is called an “equitable free- 
hold.” . But that instrument is to be fairly pata 5 
received according to the plain and popular import of ‘its 
language generally, or according to their legal sense when 
it uses technical legal terms. It is not to be crippled by 
a rigorous adherence to the letter, on the one hand, nor 
stretched out of bounds on the other, by a latitudinous 
construction of words of definite and well known signifi- 
cation. The very fact of requiring a property qualifica- 
tion repels all attempts to fritter it away upon a plea of 
favor to the citizen. The Constitution forbids any such 
favor, by the plain implication, that such a qualification 
_is deemed indispensably requisite to the security of the 
citizens or the stability of the government: and its pro- 
visions in this respect ought no more to be enlarged, than 
restricted, by construction. Now “freehold” and “free- 
holder” are terms of art, of the definite signifieation in 
the law, hitherto mentioned, and therefore they ought so 
to be understood. It is true, that writers on that peculiar 
branch of our jurisprudence, which is called Equity,.in 
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contradistinction to the common or statute laws, and also 
Chancellors, sometimes use the expression “equitable 
freeholder.” But, in thus using it, they speak, not-in a 
literal, but a figurative sense. They do not mean, that’ 
there really isa freehold in Equity ; but only'that’ one,’ 
who,,in the view of a Court of Equity, is entitled in’ pre: 
senti to the profits of land for life, of which atiother ‘is’ 
seized, is to be regarded in that Court, to many purposes, 
as.if he were seised of the land, instead of being entitled 
to the use and profits merely. But that refers solely to 
the beneficial rights of property in equity, in respect to 
the enjoyment, disposition, and transmission of the use 
by. descent, or the like ; and not at all to legal rights, or 
political privileges. To such rights and privileges the 
clause in the Constitution relates; and its terms cannot 
therefore be controlled by any peculiar sense in which a 
Chancellor might figuratively use them in referéneé to 
certain equitable interests, which, in some respects, have 
asimilitude to freeholds in land, but are not really 
freeholds. 

The foregoing considerations have so much weight in 
establishing, the proposition, that a bargainor in ‘such 
aideed,of trust as that supposed, or a mortgagor, is hot 
entitled. to vote for a member of the Senate, that. the 
Judges would entertain that opinion on those 
were there nothing else bearing on the point. Bat there 
are various other reasons, arising out of the purposes of 
the provision in the Constitution, and from the natare 
of such trusts and the rights of mortgagors, which : 
bp tend.to the same result. Undoubtedly the object, fn 
requiring the freehold qualification, was to. constitute 
one branch of the Legislature peculiarly the guardian of 
property by having it, chosen by the owners. of. £ property. 
‘Po answer that end, the ownership of the propert ought 
tovbe bona fide and substantial, and not pipet 
— or um merely... Then, it is to, be ol se 

atdebtors frequently mortgage their I co 
them in trast, as a security for dehts eninge Sr 

2 
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than the value of the land. In those cases they have. 
such interests in the equity of redemption or resulting 
trdst, thfat, while they continue in the possession and-en- 
joyment of the land, they may be called “the equitable 
freeholders” in the Court of Chancery, though their es- 
tatés, or rather, interests are, really of no value. It 
would be a gross abuse of the Constitution for such 
persons to vote; as they have neither a legal or benefi- 
cial property. That might, indeed, be otherwise, if the 
Constitution required a freehold of a particular value. 
In that case, possibly, the value of the land above the in- 
ctmbranee might be deemed or declared to be the mea- 
sure of the equitable freehold, as it is ealled. But there 
can be no such discrimination in this State. No act of 
the Legislature can add to the qualifications for voting or 
take any thing away. No law can now declare what is 
a freehold, so as to make it different from that described 
afid meant in the Constitution. As, therefore, debtors, 
who convey their estates in mortgage or in trust to se-. 
cure more than their value, cannot, in any just sense, or 
by any intelligent and upright tribunal, be deemed free- 
holders, to the purposes of the Constitution, and, as there 
is no power to create a distinction between such me 
ges'and deeds of trust and those in which the debts are 
léss than the value of the estate ; it appears to follow ne- 
cessarily, that no mortgagor, or bargainor in a deed of © 
trust of that kind, is competent to vote. » For, as all can- 
not be admitted at the polls, none can: since they all 
have rights of the same nature, though of different values 
in the market, and the Constitution refers exclusively to 
the quantity of the land and the nature of the estate 
it, without. regard to value in any case. by 
Moreover, if persons, claiming equitable interests un- 
der express reservations or declarations of trust, were en- 
titled to vote, so, in like manner, would those entitled by 
way of resulting or implied trusts. Thus, upon a con- 
tract for the purchase of a freehold, the vendor before a 
conveyanee becomes a trustee for the vendee, and the 
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latter the equitable owner of the land, provided he 
has paid the purchase money or performed the contract 
on his part. But it seems quite clear, that, it. was not 
¢ontemplated in the Constitution to make such nice and 
doubtful equities, as often arise out of such dealings, the. 
subject of controversy at the polls, to be decided by the 
judges of the election. On the contrary, it was. proper, 
that the title to vote should be defined clearly and ren- 
dered simple, so that the rights and duties of the citizen 
could be easily understood and readily determineds By 
viewing the Constitution in the legal and obvious sense 
of its language the right to vote is thus defined, and ~ 
vested in the owner of the land for life—*“the freeholder’ 


—in possession. 
The conclusion of the J udges is, and they are all. of 


opition, that the bargainor in such a deed of trust, as 
that supposed, is not entitled to vote for a member of the 
Senate, in virtue of any trust or interest in the land orin 
the surplus of its proceeds, after payment of the debts, re- 


served or resulting to him. 

It follows, that a creditor, secured by such a deed, can- 
not, as a cesiui que trust, vote for a Senator; for he has 
neither a legal nor an equitable right to the land, but en- 
ly a right to have his debt raised out of it. Indeed) ifa 
conveyance be made to one upon an express and pure 
trust for another for life, or any greater interest, the rea- 
sons already adduced upon the first point, satisfy the 
Judges, that the cestui que trust is not entitled. te votes 
because, in their opinion, merely equitable interests are 
not within the purview of the Constitution at sid ions. 
proper freeholds only. 

Upon the remaining question as- framed, monly 
Whether the bargainee or trustee in such a deed:be en- 
titled to vote, the opinion of the Judges is likewise in the 
negative. Such a person is a freeholder; and if.that:by 
itself would suffice, he would be entitled to vote. - Bat, 
by the words of the Constitution, one must not only have 

a freehold, but be “possessed” of it. That is a material, 
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and indeed, essential part of the provision. In legal 
language, “possessed” is not the appropriate term to de-. 
seribe the quantity of an estate, as being a freehold 
Technically, he, who has a freehold, is said to be “seised,” 
and we know thereby, that he is fuily invested of the es- 
tate. “ Possessed,” then when applied to a freehold, 
means something more than that the party is seised for 
life; for such seisin is implied in the term “freehold,” by 
itself. It can therefore only mean, that the person must 
be in possession of the land as his freehold. “Possessed,” 
is therefore very properly applied to the term “freehold,” 
in the Constitution—not as denoting merely, that a per- 
son hath a lawful right to the land, but further, that he is 
in the actual enjoyment by possession or perception of 
the profits, or, at least, that nv one else is, 

As has been already remarked, the policy of the Con- 
stitution is, that voters for members of the Senate should 
have a substantial interest in the country in the form of 
a freehold in, at least, fifty acres of land. Now, there 
may be such a freehold, which gives no beneficial in- 
terest to the freeholder ; in whom the estate was vested 
for the use and benefit of another entirely. It is manifest 
that seach a freeholder does not stand in such a relation 
to the property and the country, as affords a reasonable 
expectation, that he will exercise the elective franchise 
upon the motives and to the ends, for which the property 
qualification is required. A mere mortgagee, that is, one 
not.in possession, has the estate barely as a security for 
a.sum of money ; and a trustce in the like condition holds 
the title exclusively for the benefit of others. It often 
happens, that the legal estate is outstanding in the trus- 
tee long after the debts are paid or other trusts are satis- 
fied ; in which cases the trastce cannot rightfully enter 
for any purpose, but is bound to reconvey the land upon 
request. If such a trustee were allowed to vote, it would 
plainly violate the policy and meaning of the Constitu- 
tion, and not less, itslanguage. If however a mortgazee 
take actual! possession by himself or his lessces, he be- 
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comes thereby a freeholder in possession: Indeed, he has 
a substantial interest,.as well as the estate, and is:in fact 
enjoying it, and therefore his right to.vote is unquestion- 
able. It is not so obvious, that a trustee, in a deed to 
secure debts to others, is within the fair sense of the Con- 
stitution, though he take possession; and it can hardly 
be doubted that were the Constitution such an instrament 
as deals in details, such a trustee would have been ex- 
pressly excluded, or, had the case oceurred to the Con- 
vention, that to the words, “possessed of a freehold;” 
would have been added “to his own use,” or some *pro- 
vision of similar import. But the Constitation, in fact, 
contains no such qualification upon the right of the free- 
holder in possession to vote ; and therefore though not 
plainly within the reason of the Constitution, a trustee, 
who is in possession, or in the actual receipt of ‘the pro- 
fits, though not to its own use, is fully within the express 
words of the provision in the Constitution as it is, and 
consequently he must be admitted tohis vote. For there 
is no authority for a judicial or legislative interpolation 
of an exception, that the person must be “possessed to 
his own use,” when the Constitution is not thus qualified, 
but is. expressed in language, not in itself of doubtful im- 
port, but having a clear and settled sense. 


The question of the Senate has no reference to the pos- 
session of the land by the trustee; and it must, therefore, 
be understood as referring to the right of a trustee to 
vote by force, merely, of the conveyance to him, vésting 
the legal freehold in him. Thus understood, the atiswer 
of the Judges to it is, that in their opinion, such a trustée 
is not entitled to vote. 


But, at the same time, they deem it their duty to say 
further, that they are likewise of opinion, that if a mort- 
gagee go into posscssion of the mortgaged premises or 
receives the profits, or if a trustee, in such a deed as tha; 
all along supposed, actually enter into possession or take 
the profits, for the requisite period, then the former, un. 











‘APPEND)X. 


doubtedly, and, in the opinion of the Judges, the latter 
also, is entitled to vote for a member of the Senate. 

It will be observed, that the effect of these answers is, 
that, except when the trustee is in possession, neither 
the bargainor nor the trustee can be allowed to vote ; and 
it may, possibly, occur to the minds of some, as an objec- 
tion to the principles laid down, that the land is thereby 
excluded from representation altogether, and in so doing, 
that the Constitution is disregarded. But the objection, 
though it may at first appear plausible, has no real force. 
For the land isin no case represented. The right isin the, 
owner. It is true, the right is conferred on him in respect 
of the land, But it is only for the security of his rights 
and interests as a citizen and owner of land; and he is 
not obliged by the Constitution to vote, or, after once ac- 
quiring the right to vote, not to part from it. The trath 
is, that there is a great deal of land on which no one 
votes or can vote: as, for example, that belonging to 
single women and infants, and to pefsons residing in a 
different district from that in which the land lies. So, if 
one conveys his land in such a manner as not to leave in 
himself a “freehold,” he, of course, parts with his right to 
vote, though he continue to occupy the land. But it does 
not follow, that by depriving himself of that right, he 
transfers it to the alienee of the freehold. For, while the 
former owner cannot vote, for the want of the freehold 
the new owner does not become entitled to vote by hav. 
ing the “freehold,” unless he also become “possessed” of 
it. There is, consequently, no inconsistency in holding, 
that neither of them is entitled, when the trustee is not 
in posssession either actually or by receipt of the profits. 

I am, sir, with very great respect, 
Your most obedient servant, 
THOMAS RUFFIN. 
To the Hon. Catvix Graves, 
Speaker of the Senate. 
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MEMORANDUM. 


The Honorable Riesmonp M. Pearson, one of the Judges 
ef the Superior Courts was elected by the General Assem- 
bly, in December 1848, a Judge of the Supreme Court, 
to supply the vacancy occasioned by the death of Judge 
Dantz.. 

The Honorable Witu1am H. Barrie, who had received 
the temporary appointment by the Governor and Council 
to the Bench of the Supreme Court, resigned that office in 
December 1848, and the Honorable Ricumonp M. Pgarson 
was elected to supply the vacancy thus created. 

The Honorable Avcustus Moors, who had received 
from the Governor and Council the temporary appoint- 
ment of a Judge of the Superior Courts was elected to the 
same office by the General Assembly in December 1848, 
and soon after resigned it, upon which the Honorable 
Wun H. Barruez was elected to succeed him. 

The Honorable Joun W. Ex.is was elected to the office 
of Judge of the Superior Courts by the General Assembly, 
in December 1848, to supply the vacancy occasioned by 
the promotion of the Honorable Judge Pearson. 

The Honorable Bartuotomew F. Moors, who had re- 
ceived from the Governor and Council the temporary ap- 
pointment of Attorney General, was elected to the same 
office by the General Assembly in December 1848, 





